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STATE OF MICHIGAN, 

Attorney QeneraPs Office, 
Lansing, July 1, 1903. 

To the L^islature of the State of Michigan : 

In compliance with the law, I have the honor herewith to present the 
annual report of the business of this department for the fiscal year ending 
June 30, 1903 ; including an abstract of the official reports of the Prose- 
cuting Attorneys of the Counties of the State, showing the number of 
prosecutions, convictions, acquittals, etc. 

Two indexes have been prepared, one being a'complete index of the 
report entire, the other an alphabetical table of the various cases which 
have come under the supervision or control of this department during the 
fiscal vear. 

Legal questions of a public character submitted to this department 
have been carefully considered and opinions rendered, a few of which 
such as are deemed of interest to the x>ublic, are presented in this report, 
and represent but a small portion of the aggregate number of opinions 
prepared. 

The various matters contained in this report are systematically ar- 
ranged under the title of Schedule A. to K. inclusive, and classified as 
follows : 

Schedule A. — Page 9 — Statement of criminal and habeas corpus cases 
of which the Attorney General had charge during the fiscal year ending 
June 30, 1903. 

Schedule B. — Page 14 — Statement of mandamus cases of which the 
Attorney General had charge during the fiscal year ending June 30, 1903. 

Schedule C. — Page 20 — Statement of quo warranto proceedings, insti- 
tuted by the Attorney General upon his own relation, or upon the relation 
of some other person, over which the Attorney General had supervision 
or control, during the fiscal year ending June 30, 1903. 

< 

Schedule D. — Page 22 — Statement of chancery cases conducted by the 
Attorney General during the fiscal year ending June 30, 1903. 

Schedule E. — Page 33 — List of chancery and other cases referred to 
the Prosecuting Attorneys of the various counties in which commenced 
and left iiv their charge. These are tax cases wherein some State officer 
has been made a party, or in which the State has some interest. 
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Schedule F. — Page 35 — Statement of assumpsit cases, appeals under 
inheritance tax law, certiorari cases, disbarment proceedings, ejectment 
cases, replevin cases, trespass cases, and other cases of which the Attorney 
General had charge during the fiscal year ending June 30, 1903. 

Schedule G. — Page 42 — Report of collection of Michigan's Spanish 
War Claim and Civil War Interest Claim against the United States. 

Schedule H. — Page 43 — Statement of money collected and turned over 
to the State Treasurer during the fiscal year ending June 30, 1903, through 
proceedings instituted in the Probate Courts of the respective counties, 
from estates which had escheated to the State under Act 238, Public Acts 
of 1897. 

Schedule I. — Page 44 — Statement of money collected and turned over 
to the State Treasurer, through the efforts of the Attorney General, with 
the cooperation of the Medical Superintendents of the various asylums, 
and the Judges of Probate of the various counties, during the fiscal year 
ending June 30, 1903, as a reimbursement to the State, for the support 
of certain insane persons at State asylums. 

Schedule J. — Page 46 — List of Insurance Companies whose articles of 
association, amendments to articles of association, etc., have been ap- 
proved during the fiscal year ending June 30, 1903, and a statement of 
the amount of money received as approval fees. 

Schedule K. — Page 48 — Statement of money collected and turned over 
to the State .Treasurer through the efforts of the Attorney General, also 
including the sum received as fees for approving articles of association, 
etc., of Insurance Companies, for the fiscal year ending June 30, 1903. 

Schedule L. — Page 49 — Official opinions, rendered during the fiscal 
year, which are deemed to be of general interest. 

Schedule M. — Page 134 — Abstract of the semi-annual reports of the 
Prosecuting ■ Attorneys of the official business of the various counties, 
for the fiscal year ending June 30, 1903. 

Schedule N. — Page 142 — ^Recapitulation of the semi-annual reports of 
the Prosecuting Attorneys of the official business of their respective 
counties, during the fiscal year ending June 30, 1903. 

• 

Schedule O. — Page 144 — List of counties and county seat, with name 
and address of Prosecuting Attorneys. 

Schedule P. — Table of Cases, alphabetically arranged. 

Schedule Q. — Index of names of opinions. 

Schedule R. — General Index to report, subjects of opinions, etc. 

Respectfully submitted, 

CHARLES A. BLAIR. 

Attorney General. 
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SCHEDULE A. 



This schedule contains a statement of all criminal casefs brought to the 
Supreme Court on exception, writ of error, certiorari, and habeas corpus, 
whether disposed of or pending, in which the Attorney General has ap- 
peared, or which are of general interest to those intrusted with the ad- 
ministration of the criminal laws of the State. 



UNITED STATES SUPREME COURT. 

August G. Reetz, Plaintiff in error v. People of the State of Michigan, 
Defendant in error. Plaintiff in error was convicted of violating the 
State Medical Law. Conviction aflSrmed. Feb. 23, 1903. Opi^nion filed. 
Reported in 188 U. S. 505. 

William Van Pelt, Plaintiff in error, Defendant and Appellant v. The 
People of the State of Michigan, Defendant in error. Plaintiff and Ap- 
pellee. Pending. 



MICniGAX SUPREME COURT. 

CASES DECIDEI). 

People, Plaintiff v. John W. Phillips, Defendant. Exceptions from Kal- 
amazoo Circuit Court. Violation of the Pure Food Law. Affirmed. Re- 
ported in 9 D. L. N. 393 and 91 N. W. GIG. 

People, Plaintiff v. Nebon R. Ooodrode. Defendant. Exceptions from 
Van Buren Circuit Court. Polvgamv. Reversed. Reported in 10 D. L. 
N. 19 and 94 N. W. 14. 

People, Plaintiff and A])pellee v. Alba Smith, Defendant and Appellant. 
Error to the Benzie Circut Court. Seduction. Verdict set aside and new 
trial ordered. Reported in 9 D. L. N. 514 and 92 N. W. 776. 

People, Plaintiff v. Al Elco, Defendant. Error to Hillsdale Circuit 
Court. Statutory rape. Reversed and new trial ordered. Reported in 
9 D. L. N. 425 and 91 N. W. 755. On rehearing conviction was affirmed. 
Reported in 10 D. L. N. 177 and 94 X. W. 1009. 
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I*eople, Plaintiff v. D. JudHon Hainnioud*^ Defendant. Exceptions from 
Ingham Circuit Court. Attempt to commit briberv. Convicted. Affirmed. 
Reported in 9 D. L. N. 667 and 93 N. W. 1084. 

People, Plaintiff v. Charles H. Pratt, Defendant. Bribery. Exceptions 
from Ingham Circuit Court. Conviction set aside and defendant dis- 
charged. Reported 94 N. W. 752 and 10 D. L. N. 117. 

People, Plaintiff v. Clayton Voorhis, Defendant. Exceptions from Delta 
Circuit Court. Violation of the Liquor Law. Affirmed. Reported in 9 
D. L. N. 377 and 91 N. W. 624. 

People, Plaintiff' r. Ovando Morgan, Defendant. Exceptions from 
Berrien Circuit Court. Defendant was convicted of violating the liquor 
law. Affirmed. Reported in 10 D. L. N. 296 and 95 N. W. 542. 

People, Plaintiff v. Otto E. Karste, Defendant. Exceptions from Goge- 
bic Circuit Court. Embezzlement. Affirmed. Reported in 9 D. L. N. 678 
and 93 N. W. 1081. 

People, Plaintiff v. Charles Payne, Defendant. Exceptions from Mus- 
kegon Circuit Court. Seduction. Reversed. Reported in 9 D. L. N. 417 
and 91 X. W. 730. 

People, Plaintiff v. John Portenga, Defendant. Exceptions from Mus- 
kegon Circuit Court. Defendant was convicted of assault with intent to 
commit rape. Affirmed. Reported in 95 N. W. 17. 

People, Plaintiff v. Don A. McDonald, Defendant. Error to Jackson 
Circuit Court. Defendant was convicted of burglary. Affirmed. Re- 
ported in 94 N. W. 1064. 

People, Plaintiff v. George Griffith, Defendant. Error to Van Buren 
Circuit Court. Defendant was convicted of burglarv. Affirmed. Reported 
in 95 N. W. 719. 

People, Plaintiff v. Arthur A. Tillman, Defendant. Error to Houghton 
Circuit Court. Assault and batterv. Reversed and new trial ordered. 
Reported in 9 D. L. N. 499 and 92 X. W. 499. 

People, Plaintiff v. Arthur L. Rich, Defendant. Error to Newaygo 
Circuit Court. Aesault with intent to commit nipe. Reported in 10 D. 
L. N. 87 and 94 X. W. 375. 

People, IMaintiff v. James AValburn, Defendant, l^^rror to Muskegon 
Circuit Court. Lareenv. Reversed. Prisoner discharged. Reported in 
9 D. L. X. 501 and 92 x! AV. 494. 

People, Plaintiff v. Caleb Randell, Defendant. Error to Gratiot Cir- 
cuit Court. Defendant was convicted of statutorv rape. Affirmed. Re- 
ported in 95 X. W. 551. 

People, Plaintiff v. Frank Wilson, Defendant, impleaded with John 
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JohuHon and Timothy Spellman. Error to Wayne Circuit Court. De- 
fendant was convicted of burglary. Affirmed. Reported in 95 N. W. 536. 

People, Plaintiflf v. Hiram Bressler, Defendant. Error to Cass Circuit 
Court. Seduction. Reversed. Reported in 9 D. L. N. 375 and 91 N. W. 
639. 

People, Plaintiff v. Victor Toutant, Defendant. Exceptions from 
Houghton Circuit Court. Convicted of assault with intent to ravish. 
Affirmed. Reported in 10 D. L. N. 295 and 95 N. W. 541. 

P<H)ple, Plaintiff v. Charles W. Jennings, Defendant. Exceptions from 
Muskegon Circuit Court. Reversed. Reported in 10 D. L. N. 39; 94 N. 
W. 216. Defendant was convicted under an information charging him 
with selling a compound as a lemon extract which was adulterated within 
the meaning of the Pure Food Law, Act No. 193, Public Acts of 1895, and 
which was a compound in imitation of extract of lemon. The process 
used in making the extract sold by defendant made an extract that con- 
tained no oil and as little alcohol as possible, and contained the flavoring 
properties of the lemon oil without the turpenes. Spirits of lemon as 
defined by the United States Pharmacopoeia formula contains turpenes. 

Held: 1. That where no substance has been mixed with the extract 
FO as to lower or depreciate or injuriously affect its quality, strength or 
purity as required by the pharmacopoeia formula, and where by the 
method of manufacture the article is improved, there is no infringment of 
the law. 

2. That the stautory provision prohibiting the substitution of any in- 
ferior or cheaper substance, refers to substitution of an inferior ingredi- 
ent for an essential ingredient, and where a non-essential ingredient is 
excluded the statute is not violated. 

3. That the trial court should have charged that if the lemon extract 
sold by the respondent contained all the ingi*edients and in quantities 
such as ])re8cribed by the pharmacopoeia which are adopted to use as 
food, and that nothing was eliminated except such ingredients as could 
be disjiensed with without injury to the product as a food product, there 
was no violation of the statute. 

4. The provision of the statute prohibiting coloring of the article pro- 
duced whei'eby damage or inferiority is concealed has no application to 
the present case, as it is held that the elimination of a non-epsential in- 
gredient does not show damage or inferiority and further shown that the 
coloring matter is not injurious. Reference of trial judge in his charge 
to tlie evidence of expert witnesses as '^boughten testimony," held im- 
projier. 

CASKS DISCONTINUED. 

People, Plaintiff v. Davis M. Maze, Defendant. Exceptions from Oceana 
Circuit Court. Selling liquor without having filed druggist's bond. Dis- 
continued by stipulation, Sei>tember 27, 1902. 
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CASES PENDING. 

People V. Isaiah Row. Error to Oceana Circuit Court. Defendant was 
convicted of rai)e. Pending. 

People V. George Hossler. Exceptions from Bay Circuit Court. De- 
fendant was convicted of manslaughter. Pending. 

People V. Joseph W. Stockwell. Error to Genesee Circuit Court. De- 
fendant was convicted of false pretenses. Pending. 

People V. Frjincis Dowell. Error to Lenawee Circuit Court. Defendant 
was convicted of ass^iult with intent to commit rape. Pending. 

People V. Lant K. Salsbury. Exceptions from the Superior Court of 
Grand Rapids. Bribery. Pending. 

People V. Sarah Quimby. Error to Gratiot Circuit Court. Defendant 
was convicted of murder. Pending. 

People V. Thomas F. McGarry. Exceptions from Allegan Circuit Court. 
Defendant was convicted of bribery. Pending. 

People V. Harry Brunke. Exceptions from Berrien Circuit Court. De- 
fendant was convicted of manslaughter. Pending. 

* 

People V. John Barlow. Error to Lenawee Circuit Court. Defendant 
was convicted on complaint for bringing pauper into the county. Pending. 

People V. Frank C. Andrews. Error to Recorder's Court. Detroit. 
Violation of State Banking Law. Pending. 



MICHIGAN CIRCUIT COURTS. 



CASES DECIDED. 



People. Plaintiff v. Elbert S. Roos, Defendant. Ingham Circut Court. 
Charged with fraud and embezzlement in public office. On a plea of guilty, 
defendant was sentenced to pay a fine of }f2,000 or be imprisoned in the 
countv jail for two vears. Fine paid and defendant discharged. 

September 22, 19()'2. 

People, Plaintiff v. John R. Hunter, Justin W. Woodworth, Hale P. 
Kauffer, and Samuel N. Bickerstaff, Defendants. Ingham Circuit Court. 
Charged with fraud and embezzlement in public office. On a plea of 
guilty, defendants wei*e sentenced to pay fines of $2,000 or be imprisoned 
in the county jail for two years, with the exception of Bickerstaff who 
was fined $1,200 instead of $2,000. Fines paid and defendants discharged. 

August 27, 1002. 
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MICHIGAN JUSTICE COURTS. 

People, Plaintiff v. Hale P. KaiiflPer, Defendant. Justice Court. Ingham 
County. Perjury. Discharged. 

People, Plaintiff v. John R. Hunter, Defendant. Justice Court. Ing- 
ham County. Perjury. Discharged. 

People, Plaintiff v. Justin W. Woodworth. Defendant. Justice Court. 
Ingham County. Perjury. Discharged. 

People, Plaintiff v. Samuel N. Bickerstaff, Defendant. Justice Court. 
Ingham County. Pe^rjury. Discharged. 

People, Plaintiff v. Elbert S. Roos, Defendant. Justice Court. Charged 
with fraud and embezzlement in public office. Entered into a recognizance 
to appear at next term of Ingham Circuit Court at Lansing. Plead guilty 
and was fined. See page 12. 

People, Plaintiff v. James O. Keith, Defendant. Justice Court. Van 
Buren County. Violation of the insurance law. Defendant plead guilty 
and sentence was suspended. 

People, Plaintiff v. Romanzo M. Buck, Defendant. Justice Court. Van 
Buren Countv. Violation of the insurance law. Defendant died December 
10, 1902. 

People, Plaintiff v. John R. Hunter, Justin W. Woodworth, Hale P. 
Kauffer, and Samuel X. Bickerstaff', Defendants. Justice Court. Ingham 
County. Charged with fraud and enil)ezzIonient in public oflSce. Entered 
into a recognizance to aj)pcar at next term of Ingham Circuit Court at 
Lansing, August 26, 1902. Plead guilty and fined. See page 12. 

People, Plaintiff v. Eli R. Sutton, Defendant. Justice Court. Ingham 
County. Perjury. Pending. 
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SCHEDULE B. 



This schedule contains a list of mandamus cases^ certiorari and other 
proceedings commenced by the Attorney General in behalf of the State, 
or commenced by other parties in which the State is directly interested. 



UNITED STATES SUPREME COURT. 

CASES PENDING. 

Grand Rapids & Indiana Railway Co., Plaintiff in error v. Chase S. 
Osborn, Commissioner of Railroads, Defendant }n error. Writ of error 
to review mandamus. Pending. See 1902 Report, page 19. 



MrCHIGA^s^ SUPREME COURT. 

MANDAMUS CASES DECIDED, DISCONTINUED AND DISMISSED. 

Charles A. Blair, Attorney General v. George S. Hoemer, Henry A. 
Mandell, and Flavius L. Brooke, Wavne Circuit Judges. Mandamus. 
Writ denied. 

Mandamus to compel respondents to set aside* the order of the Wayne 
Circuit Court, in Chancery, entered January 3, 1903, in the case of Honxce 
M. Oi*en, Attorney General, Informant v. Frank W. Parsons, Respondent, 
in so far as said order denies the application of said informant for a 
temporary injunction restraining respondent from soliciting investments 
on the contracts of the Devore Diamond Company; and to issue a tempo- 
rary injunction against sjiid i^spondent as prayed for in the information 
filed in said cause. Dismissed without prejudice. . 

Frank Hoffman v. Perrv F. l\>wers, Auditor General. Mandamus. Writ 
denied. Reported in 93 N. W. 259. 

1. Local Acts, 1895, 381, gives the Port Huron common council author- 
ity to collect special assessments to defray the cost of paving, macadamiz- 
ing, or repairing any of the streets. Local Acts, 1901, No. 450, provides 
for a petition to the council asking for paving a street or for repairs, and 
that the council shall determine the necessity of doing the work. A 
IK»tition was ])resented to the council to repair a stated portion of an 
avenue as miglit, in the opinion of the sui)erintendent of public works and 
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the city engineer Require repairs. The repairing was done in 1898, to con- 
testant's knowledge, but he raised no protest until March 19, 1902. Held, 
that contestant could not complain that the petition was not suflBciently 
explicit. 

2. A city charter provided that no resolution or proceeding of the com- 
mon council' imposing taxes or assessments and no ordinance should be 
passed at the meeting at which it was introduced, if there be any objection 
made thereto ; and no ordinance should be passed except by a two- thirds 
vote taken by yeas and nays. Held, that it was not necessary that a reso- 
lution, fixing the assessment district for a street improvement and de- 
termining the taxes to !)e paid by the different owners, should have been 
adopted by^ a two-thirds vote. 

3. A city charter provided that the common council should review a 
special assessment roll and consider the objections, and when satisfied 
therewith, should, by I'esolution, confirm it. The city engineer reported 
that he had made out a special assessment roll, which had been duly 
advertised for two weekp, and, no objection having been filed, he certified 
it for confirmation. The council resolved that the special assessment roll 
as reported by the city engineer "be, and the same is hereby accepted and 
adopted.-' Held, that this was a sufficient confirmation. 

4. A city charter provided that the common council should review a 
special assessment roll and consider the objections, and, when satisfied 
with it, confirm it. Held, that it would be presumed that the council, in 
confirming an assessment roll, reviewed and exan)ined it. 

5. A city charter provided that a special assessment roll should be 
published for two weeks in the official newspaper of the city, two weeks 
from the first ])ubli(»ation being given for the filing of objections, and that 
the common council should review the roll and consider the objections. 
Held, that these were sufficient provisions for notice and a hearing. 

6. Though a city charter authorizing objections to a special apsessment 
roll, and requiring the council to consider them, fails to specially provide 
for the hearing thei^eof, it will be presumed that the council will give a 
hearing suited in time and place to the exigencies of the situation. 

The Preferi'ed Tontine Mercantile Co. v. Fred 'S\. Warner, Secretarv of 
8tate. Mandamus. Writ denied. Reported in 1)5 X. W. 417. 

Where a corporation filed a petition for mandamus to compel the Sec- 
retary of State to file its articles of association the writ will not issue; it 
appearing on the hearing that after the filing of the petition a statute had 
been enacted taking immediate effect and under which the rights claimed 
by the relator had been abrogated. 

Frank A Schulte v. IVrrv F. Powers, Auditor (leneral. Mandamus. 
Writ denied.^ Reported in 92 N. W. Rep. 417. 

' 1. Public Acts, 1893, Xo. 20r», §§ 58, 59, provide that after the return 
of lands for unpaid taxes tl^e county treasurer can i*eceive the taxes. Pub- 
lic Acts, 1899, No. 109, section 138, provides that all lands which have 
been returned to the Auditor (leneral as delinquent for taxes under any 
law in force prior to Acts 1891, Xo. 200, and sold, and the sale set aside 
for any reason not affe<*ting the validity of the tax, shall be subject to 
sale as lands returned delinquent. Section 139 provides that the Auditor 
General may examine the proceedings under which lauds bid to the State, 
and not dee<led bv the Auditor General, were Fold, and, if the sales were 
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contrary to law, he may cancel the sale, and enforce the collection in ac- 
cordance with the provisions as to sale, etc. Act No. 206, section 98, pro- 
vides that whenever lands shall have been sold for non-payment of taxes, 
and the Auditor General shall discover that a certificate of no taxes 
charged has been given by "the proper officer" within the time for pay- 
ment, a certificate of error shall issue, and the deed be cancelled. A tax 
sale for taxes prior to the act of 1891 was set aside for error not affecting 
the validity of the tax. Thereafter the county treasurer gave a certificate 
of "taxes paid," but the Auditor General included the land in a subse- 
quent petition and tax sale. Held, that no certificate of error under sec- 
tion 98 would iFSue, as the lands, after the sale, were not within sections 
58, 59, but under the control of the Auditor General, under sections 138, 
139. 

Isaac P. Newton v. Perrv F. Powers, Auditor General. Mandamus. 
Denied. Reported in 9 I). L. N. 445 and 91 N. W. 1030. 

The provisions of section 66 of the tax law requiring the register of the 
circuit court to enter opposite each parcel of land under the heading 
"Amount decreed against said lands," the total amount of the taxes held 
to be valid does not apply to sales made under the decree of the Supreme 
Court. An order of the circuit court denying a writ of assistance and 
holding a tax sale void in a proceeding in which the Auditor General was 
not a party may be reviewed on a petition for mandamus to compel the 
Auditor General to refund the taxes held void under the decree. 

Detroit and Mackinac Ry. Co. v. l^erry F. Powers, Auditor General. 
Mandamus. Discontinued. 

Wolverine Land Co. v. Perrv F. I^owers. Auditor General. Mandamus. 
Writ denied. Reported in 95 N. W. 715. 

1. Acts, 1869, p. 362, No. 169, § 103, declares that in all cases when 
land sold for taxes has been conveyed by deed, and the title has been an- 
nulled for any of the causes enumerated in section 164, the Auditor Gen- 
eral shall refund to the holder of such title the purchase money and in- 
terest. Section 164 (page 378), declares that in all suits involving the 
title tolands sold for taxes claimed by virtue of a deed the person claim- 
ing adverse title to such deed, in order to defeat the same, shall prove cer- 
tain enumerated defects. Held, that section 103 limited refunding to 
cases where the deed had been annulled for any of the causes enumerated 
in section 164, and did not authorize such refunding in cases where the 
tax only had been declared invalid on any of such grounds. 

James E. Ball v. Perry F. Powers, Auditor General. Mandamus. Writ 
denied. Reported in 95 N. W. 539. 

1. Lands held by the State upon sales for the taxes of 1888 and 1889 
were purchased at the annual tax sale on May 1, 1893, but the purchaser's 
deeds were afterwards set aside as void, though his money was not re- 
funded. Public Acts, 1891, p. 280, No. 200, contained no provision for re- 
payment to a tax purchaser where his deed had been held void, though 
previous acts had so provided. Section 111 provided that all lands before 
returned delinquent, which had not been offered for sale, should be offered 
under Laws 1889, p. 230, No. 195, and all proceedings relative to the sale 
of such lands should be conducted according to its provisions; and that 
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anj lands offered under this section and not sold, or that should be bid off 
for the State, should thereafter be subject to the other provisions of the 
present act. Held, that the purchaser had bought under Acts 1891, p. 280, 
No. 200, and was not entitled to the refunding of his money. 

Edwin E. Carney v. Perry F. Powers, Auditor Oeneral. Mandamus. 
Denied. Timber cut from State lands was seized by the sheriff of Bay 
County and eold to relator; subsequent to such sale certain parties claim- 
ing to have purchased the timber from the parties who committed the 
trespass converted the timber to their own use. In a suit brought by 
relator in trover it was held that the sheriff's sale was ineffectual to give 
relator title to the timber for the reason that sales to the State for taxes 
assessed were void and a decree was entered requiring the Auditor Gen- 
eral to pay to the relator the sum of f 682.66 with interest from May 11, 
1894. 

Board of Education of Detroit v. State Board of Assessors. Man- 
damus. Writ Issued. Reported in 10 D. L. N. and 94 N. W. 668. The 
State Board of Assessors entertaining the view that local assessors had 
failed to assess property at its full value assumed to exercise the right 
to determine the actual value of property of the State for the purpose of 
fixing the rate to be levied upon railroad property under Act 173, of the 
Public Acts of 1901. Held : That the duty imposed upon the State Board 
of Assessors under this act, is ministerial merely in character, and con- 
sists in determining this rate, from a computation of data, placed in its 
hands as provided by law ; and that the language of Section 11 of Article 
14 of the Constitution importing, that this ^ard shall ascertain and 
determine the average rate upon other property, does not under the gen- 
eral tenor of act 173, imply a determination judicial in character. 



CASES PENDING. 

Marion Kennedy v. Perry F. Powers, Auditor General. Mandamus. 
Pending. 

Henry L. Morehouse v. Perry P. Powers, Auditor Oeneral. Mandamus. 
Pending. 

Detroit United Railway, a corporation v. Board of State Tax Commis- 
sioners and Board of Assessors of the City of Detroit. Mandamus. 
Pending. 

Schuyler S. Olds, Relator v. William A. French. Commissioner of the 
State Land Office, Respondent Mandamus. Pending on a rehearing. 

Board of Supervisors of the County of Alcona v. Perry F. Powers, Audi- 
tor General, and Edwin A. Wildey, Commissioner of the State Land 
Office. Mandamus. No. 19,898. Pending. 

Michigan Land and Lumber Co., Ltd. v. Edwin A. Wildey, Commip- 
sioner of the State Land Office. Mandamus. Pending. 
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Peter Radebaugh, Relator v. Michigan State Board of Registration of 
Medicine, Respondent. Mandamus. Pending. 

Board of Supervisors of Alcona County v. Perry F. Powers, Auditor 
General, and Edwin A. Wildey, Commissioner of the State Land OflSce. 
Mandamus. No. 19,845. Issues of fact settled and order certified to court 
below;. 

Albert A. Griffin, Relator v. Perry F. Powers, Auditor General, Re- 
spondent. Mandamus. Pending. 



HABEAS CORPUS. 

In re William Stegenga. Petition for writ of habeas corpus. Petition 
dismissed and petitioner remanded. Reported in 94 N. W. 385. 

1. A complaint charging that defendant was found 'loitering about in 
common barrooms,^ wandering about the streets by day and night without 
any lawful means of support, and without being able to give any satisfac- 
tory account of himself, for a period of two weeks, in violation of a city 
ordinance relating to disorderly persons, did not purport to charge de- 
fendant with vagrancy, and was therefore not objectionable for failure to 
allege such offense. 

2. Compiled Laws, § 5923, enumerating certain acts which are thereby 
declared to constitute disorderly conduct, and the actors disorderly per- 
sons, subject to punishment under its provisions, did not deprive the 
Legislature of power to authorize the City of Grand Rapids to declare 
other acts than those defined by the statute to constitute disorderly con- 
duct under its city charter, title 3. § 10, authorizing the city to provide 
for the punishment of vagrants and all disorderly persons, and to punish 
disorderly persons of all kinds. 

3. Where defendant was proved to have been loitering about the streets 
of a city and in barrooms in idelness for two weeks, without apparent 
habitation, and without any means of support, but was supported in some 
manner, and gave no satisfactory explanation of his conduct, he was 
punishable as a disorderly person at common law. 

4. A city ordinance declaring that any person found loitering in any 
barroom, and without any lawful means of support, or who should not be 
able to give a satisfactory account of himself, should be deemed dis- 
orderly, and on conviction punished, was not a contravention of the con- 
stitutional guaranty of personal liberty. 

In re Lulu Gerrold. Habeas corpus. Petition dismissed and petitioner 
remanded. 

Lulu Gerrold was held as a witness by the Metropolitan Police of De- 
troit pending the trial of Forrest Webster for murder, and brought this 
petition for her release. 
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In re Lee Mills. Habeas corpus. Prisoner discharged. Beported in 
9D. L.N. 331. 91N. W. 356. 

Section 2261 C. L. requires a written report to be made by the county 
agent, after the arrest and before further proceedings in cases against 
juvenile offenders. Reported in 9 D. L. N. 331. 

In re Frank C. Andrews. Habeas corpua. In the lower court petitioner 
was found guilty and an order was entered fixing bail at |100,000; 
petitioner offered four sureties who collectively qould (ji^ajif^ in.t}4B 
amount but the lower court insisted on two sureties each to;<iUfin]^^tii"tJie,. 
sum of f 100,000 real estate. Petitioner claimed that tKis conti^v^etf . ms ^^^ 
constitutional rights. Order entered fixing bail at |10d,000 with sureties' 
to be approved by the lower court. 

CBBTIORARI. 

Meiko Meyer v. William H. McGregor. Certiorari. Dismissed. Re- 
ported in No. 49 D. L. N., Vol. 9. 

John R. Bennett v. John M. Carr. Certiorari. 

John M. Carr, a justice, refused to issue a warrant on a complaint in 
writing which charged a person with selling oleomargarii¥Q;/^ai»ing his 
refusal upon the ground that the complaint charged na offen^.co^i2S|bl6' 
by our State laws. Mandamus was unsuccessfully sought in the Muskegon 
Circuit Court, to compel the issuance of this warrant See 10 D. Im, N* ^WT. I 

MANDAMUS. 

Chase S. Osborn, Commissioner of Railroads, Relator v. Detroit, Grand 
Haven & Milwaukee Railway" Co., Respondent. Mahdamtis. Wayrie Cir- 
cuit Court. Pending. • > : •' 
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SCHEDULE 0. 



flchedale contaios a list of quo warranto proceedings oommenoed 
either bj the Attorney General upon his own relation, or by him upon 
relation of some other person. 



MICHIGAN SUPREME COURT. 



QUO WABKANTO CA8BS DBCIDBD. 



Horace M. Oren, Attorney General, ex rel., Steiner C. Garthe v. James 
B^Ouppbell. Quo warranto. Affirmed. Reported in 92 N. W. 787. 
^^^ROnding of the Jury on conflicting evidence, that the ballots counted 
by A board of county canva8$>ers, at a recount, were the same ballots that 
were voted, is conclusive. 

QUO WARRANTO CASES PENDING. 

Horace M. Oven, Attorney General, ex rel., Edward N. Breitung, Re- 
lator V. Iron Cliffs Co., William G. Mather, Trustee for said Iron Cliffs 
Co., Fred A. Morse, James H. Hoyt, Edwin B. Hale and George A. Gar- 
retson. Respondents. Quo warranto. Pending. 

Charles A. Blair, Attorney General, ex rel., James J. Hurley v. Charles 
T. Bridgeman, Flint P. Smith, William A. Paterson, Francis H. Rankin, 
William F. Stewart, William E. Braman, George H. Durand, William 
H. Edwards, Mathew Davison. Quo warranto. Pending. 



MICHIGAN CIRCUIT COURTS. 



CASES DBCfDED. 



Horace M. Oren, Attorney General, on the relation of L. E. Kies, W. E. 
Allen, J. B/ Strong and Stephen McCleary, Relators v. T. J. Lowrey, H. S.. 
Wolworth, C. H. Manzer, C. M. Bross, W. S. Bibbins and Jay Chandler, 
Respondents. Hillsdale Circuit Court. Quo warranto. Judgment of 
ouster entered. 
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CASB8 PBNDINO. 

Horace M. Oren, Attorney Qeneral, Relator t. The Tontine Bniety Oo, 
of New Jersey, Befipondent Quo warranto. Wayne Circnit Conrt 
Pending. 

Horace M. Oren^ Attomqr General, Belator t. The Tontine^Baviiigi 
Association of Minnesota, Respondent. Qno warranto. Wayne Circnit 
Ck>nrt. Pending. 

Horace M. Qren, Attorney Oraeral, Belator ▼. Tbe O^-epenttm Hmm 
Owners Association, Limited, Battle Grertc, Bespondeot. Quo warraato/ 

Galhonn Circuit Court. Pending. 

Horace M. Oren, Attorney General, ex rel., Thomas G. Shepherd, Re- 
lator y. Curtiss W. Standell, Edward F. Pangbum and Lafayette Peayej, 
Bespondents. Quo warranto. Calhoun Circnit Conrt. Poiding. 

Horace H. Oren, Attorney General, Belator v. The Diamond Syndicate 
Co. of Detroit, Michigan, Bespondent. Quo warranto. Wayne Oirenit 
Court. Pending. 
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This pchedule contains the list of all chancery cases commenced, deter- 
4njsed .ojt pien^iAK i» i^hich some State officer has been made a party and 
ifl;ysK.l^i<>h tfee 'State; has ^ome in ; 
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UNITED STATES SUPREME COURT. 



j . .1'* . . > • . . 

CASES PENDING. 

The United States of America, Complainant v. The State of Michigan, 
Defendant. Bill in equity. Pending. 

Merritt Chandler v. Roscoe D. Dix, Auditor General ; James H. Kerr, 
County Treasurer of Alpena County ; Thomas D. James, County Treasurer 
of Cheboygan County; Herman Lunden, County Treasurer of Montmor- 
ency County; Allen S. Martindale, County Treasurer of Otsego County, 
and Louis Bruder, County Treasurer of Presque Isle County. Appeal from 
United States Circuit Court for the Eastern District of Michigan, North- 
em Division. Pending. 

Wisconsin k Michigan Railway Co., Complainant and Appellant, v. 
Perry F. Powers, Auditor General of the State of Michigan, Defendant 
and Appellant. Appeal from the U. S. Circuit Court, Pending. See 
1902 Report, p. 25. 



UNITED STATES CIRCUIT COURT FOR THE EASTERN DISTRICT 
OF MICHIGAN, SOUTHERN DIVISION IN EQUITY. 



CASES PENDING. 



Edwin W. Bishop, complainant v. Michigan Savings and Loan Assooia- 
tion and George Lord, Chief of the Building and Loan Division of the 
State Department, Defendants. Pending. 
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UNITED STATES CIRCUIT COURT FOR THE WESTERN DIS- 
TRICT OF MICHIGAN, SOUTHERN DIVISION IN EQUITY. 

. cAses pe;?iding and discontinued. 

Horace M. Oren, Attorney General, Complainant v. League of Eligibles 
"et al., a foreigii corporation acting nnxier the name of League of Edu- 
cators, Defendants. Application for removal from the Federal Court. 
U. S. Circuit Court, Western District, Southern Division. Denied, Sep- 
tember 18, 1902; 

Chicago & Northwestern Railway Co. v. Perry F. Powers, Auditor Gen- 
eral. Order of discontinuance entered. 

Chicago & Northwestern Railway Co. v. Perry F. Powers, Auditor Gen- 
eral. Pending. 

Escanaba & Lake Superior Railroad Co. v. Perry F. Powers, Auditor 
General. Order of discontinuance entered. 

Escanaba & Lake Superior Railroad Co. v. Perry F. Powers, Auditor 
General. Pending. 

Copper Range Railroad Co. v. Perry F. Powers, Auditor General. Order 

of discontinuance entered. 

' ■ . . ... . , ' . . 

Copper Range Railroad Co. v. Perry F. Powers, Auditor General. 
Pending. 

Manistee & Northeastern Railroad Co. v. Perry F. Powers, Auditor 
General. Pending. 

Detroit & Mackinaw Railway Co. v. Perry F. Powers, Auditor General. 

Order of discontinuance entered. 

« 

Detroit & Mackinaw Railway Co. v. Perry F. Powers, Auditor General. 
Pending. 

Chicago, Milwaukee & St. Paul Railway Co. v. Perry F. Powers, Auditor 
General. Order of discontinuance entered. 

Chicago, Milwaukee & St. Paul Railway Co. v. Perry F. Powers, Auditor 
General. Pending. 

Duluth, South Shore & Atlantic Railway Co. v. Perry F. Powers, Audi- 
tor General. Order of discontinuance entered. 

Duluth, South Shore & Atlantic Railway Co. v. Perry F. Powers, Audi- 
tor general. Pending. 

Mineral Range Railroad Co. v. Perry F. Powers, Auditor General. 
Order of discontinuance entered. 



M ATTORNST OENBRAL 

Mineral Range Railroad Co. v. Perry F. Powers, Auditor OeneraL 
Pending. 

Grand Trunk Western Railway Co. v, Perry-P. Powers, Auditor Gen- 
eral. Discontinued without prejudice, by stipulation. 

Grand Trunk Western Railway Co. v. Perry P. Powers, Auditor Gen- 
eral. Pending. 

Detroit, Grand Haven St Milwaukee Railway Co. v. Perry P. Powers, 
Auditor General. Discontinued without prejudice, by stipulation. 

Detroit, Grand Haven & Milwaukee Railway Co. v. Perry P. Powers, 
Auditor General. Pending. 

Chicago ft Detroit and Grand Trunk Junction Railroad Co. v. Perry P. 
Powers, Auditor General. Discontinued without prejudice, by stipula- 
tion. 

Chicago & Detroit and Grand Trunk Junction Railroad Co. v. Perry P. 
Powers, Auditor General. Pending. 

Cincinnati, Baginaw & Mackinaw Railroad Co. v. Perry P. Powers, 
Auditor General. Discontinued without prejudice, by stipulation. 

Cincinnati, Saginaw & Mackinaw Railroad Co. v. Perry P. Powers, 
Auditor General. Pending. 

Michigan Air Line Railway Co. v. Perry F. Powers, Auditor General. 
Discontinued without prejudice, by stipulation. 

Michigan Air Line Railway Co. v. Perry P. Powers, Auditor General. 
Pending. 

St. Clair Tunnel Co. v. Perry P. Powers, Auditor General Discon- 
tinued without prejudice, by stipulation. 

St. Clair Tunnel Co. v. Perry P. Powers, Auditor General. Pending. 

Toledo, Saginaw & Muskegon Railway Co. v. Perry P. Powers, Auditor 
General. Discontinued without prejudice, by stipulation. 

Toledo, Saginaw ft Muskegon Railway Co. v. Perry P. Powers, Auditor 
General. Pending. 

Michigan Central Railroad Co. v. Perry P. Powers, Auditor General. 
Order of discontinuance entered. 

Michigan Central Railroad Co. v. Perry P. Powers, Auditor General. 
Pending. 

Sault Ste. Marie Bridge Co. v. Perry P. Powers, Auditor General. Order 
of discontinuance entered. 
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Banlt Ste. Marie Bridge Go. v. Perry F. Powers, Auditor General. 
Pending. 

Lake Superior ft Ishpeming Railway Co. ▼. Perry F. Powen, Anditor 
General. Order of discontinnance entered. 

Lake Superior & Ishpeming Railway Co. t. Perry F. Powers, Anditor 
General. Pending. 

The Marquette ft Southeastern Railway Co. v. Perry F. Powers, Auditor 
General. Order of discontinuance entered. 

The Marquette & Southeastern Railway Co. v. Perry F. Powers, Auditor 
General. Pending. 

Munising Railway Co. v. Perry F. Powers, Auditor General. Order of 
discontinuance entered. 

Munising Railway Co. v. Perry F. Powers, Auditor General. Pending. 

Gog^ic & Montreal Riyer Railroad Co. t. Perry F. Powers, Auditor 
General. Order of discontinuance entered. 

Gogebic ft Montreal River Railroad Co. v. Perry F. Powers, Auditor 
General. Pending. 

Grand Rapids ft Indiana Railway Co. v. Perry F. Powers, Auditor 
General. Order of discontinuance entered. 

Grand Rapids ft Indiana Railway Co. t. Perry F. Powers, Auditor 
General. Pending. 

Lake Shore ft Michigan Southern Railway Co. v. Perry F. Powers, 
Auditor General. Order of disc(Mitinuance entered. 

Lake Shore ft Michigan Southern Railway Co. t. Perry F. Powers, 
Auditor General. Pending. 

The iPontiac, Oxford ft Northern Railroad Co. v. Perry F. Powers, 
Auditor General. Order of discontinuance entered. 

The Pontiac, Oxford ft Northern Railroad Co. t. Perry F. Powers, 
Auditor General. Pending. 

Wisconsin ft Michigan Railway Co. t. Perry F. Powers, Auditor Gen- 
eral. Order of discontinuance entered. 

Wisconsin ft Michigan Railway Co. v. Perry F. Powers, Auditor Gen- 
eral. Pending. 

Pere Marquette Railroad Co., Saginaw, Tuscola ft Huron Railroad Co., 
Grand Rapids, Belding ft Saginaw Railroad Co., Grand Rapids, Kalkadta 

4 
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& Southeastern Railroad Co., and Bay City Belt Line Co. y. Perry F. 
Powers, Auditor General. Order of discontinuance entered. 

V Pere Marquette Railroad Co., Saginaw, Tuscola & Huron Railroad Co., 
Grand Rapids, Belding & Saginaw Railroad Co., Grand Rapids, Kalkaska 
& Southeastern Railroad Co., and Bay City Belt Line Co. v. Perry F. 
Ppwers, Auditor General. Pending.. 

Minneapolis, St. Paul & Sault Ste. Marie Railway Co. v. Perry F. 
Powers, Auditor General. Order of discontinuance entered. 

Minneapolis, St. Paul & Sault Ste. Marie Railway Co. v. Perry F. 
Powers, Auditor General. Pending. 

The Ann Arbor Railroad Co. v. Perry F. Powers, Auditor General. 
Order of discontinuance entered, 

The Ann Arbor Railroad Co. v. Perry F. Powers, Auditor General. 
Pending. 

^ The foregoing cases were instituted to restrain the collection of taxes 
on the property of the complainant railroads under act 173 of the public 
acts of 1901 and to have the ad valorem system of taxation invoked by 
that act declared unconstitutional. After the first bills were filed the 
state supreme court in the case of the Board of Education of the City 
of Detroit v. The State Board of Assessors declared the assessment and 
tax roll prepared by the defendant to be illegal aijd void, as the rate of 
tax spread thereon had not been determined in accordance with the 
statute. This necessitated the discontinuance of the first cases and the 
institution of new proceedings in the cases which are now pending. 



MICHIGAN SUPREME COURT. 



CASES DECIDED. 



John Semer, Complainant and Appellee v. Perry F. Pow;ers, Auditor 
General, Edwin A. Wildey, Commissioner of the State Land Office, and 
Tekla Engstrom Sundelius, Defendants and Appellants. Appeal from 
Delta Circuit Court, in chancery. Affirmed. Reported in 10 D. L. N. 309 
and 95 N. W. 732. 

Section 131, Act 107, P. A. 1899, which limits the time within which 
action may be brought by claimant of the government title, to set aside 
the title of the homesteader, under a State tax deed, is not limited to 
cases in which the homesteader has obtained his* deed, but is applicable to 
any case wherein claim is made under valid homestead certificate. The 
joint action of the Auditor General and Commissioner of the State Land 
Office, where delinquent tax lands are transferred to the State by the 
former pursuant to law, as ^'barren, swamp or worthless," cannot be set 
aside on a showing by the owner that they were not such. 
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In the matter of the petition of Perry F. Powers, Auditor Q^iepal of 
the State of Michigan, for and in behalf of said State, for the sale of cer- 
tain lands for the taxes assessed thereon. 

Perry F. Powers, Auditor General, Complainant v. The Buckeye Iron 
Co., Defendant. Appeal from Marquette Circuit Court, in chancery. 
Affirmed. Reported in 9 D. L. N. 705 and 93 N. W. 1080. 

Failure of board of review to keep a record of its proceedings, as re- 
quired by law, does not render a tax spread upon the roll invalid as 
against one who has suffered no injury by reason of such omission, his 
own assessment, when disturbed at all, having been reduced. 

• Horace M. Orexi, Attorney General, ex rel., Maurice B. Marr and Peter 
Guenther, Members of the Board of Education of Detroit, Michigan, Com- 
plainants V. The Board of Education of the City of Detroit, I^fendant. 
Information in equity. Warne Circuit Court, in chancery. Affirmed. 
Reported in 10 D. L. N. 314 and 95 N. W. 746. 

Bill of complaint filed by Attorney General on relation of two citizens 
and members of Detroit School Board to have declared illegal the intro- 
duction of the Werner Arithmetic into the schools of Detroit; to have the 
same withdrawn; praying that the Detroit school board may be temi- 
porarily and perpetually enjoined from making any change in the text 
books in use in the Detroit schools, unless the full statutory period of 
five yeai^ of their actual introduction and use has expired; and from 
withdrawing the Walsh Arithmetics until after September 1, 1905. 

Thomas F. Cole, Complainant v. Perry F. Powers, Auditor General, 
Defendant. Appeal from Ontonagon Circuit Court, in chancery. Affirmed. 
Reported in 9 D. L. N. 631 and 93 N. W. 890. 

Subdivision 3 of Section 98, of the General Tax Law, providing that 
the Auditor General may issue a certificate of error, where a sale is "in 
<X>ntravention of any of the provisions of the act," does not empower him 
to go back of the decree of the court, and review the validity of any pro- 
codings prior to the decree. It simply empowers him to cancel deeds for 
irregularities occurring after the decree. 

CASES DISMISSED AND PENDING. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the year 1899 
and prior years. In re petition of Two Rivers Manufacturing Co. v. 
Auditor General. Pending. 

< 

Horace M. Oren, Attorney General v. Frank W. Parsons. Discontinued 
by stipulation. 
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MICHIGAN CIRCUIT COURTS, 

CA8B8 DBCIDBD^ DISlflStSSD. 

The N. W. Cooperage & Lumber Co. Complaiiiaiit t. The Township of 
Germfask, the Board of Superyisors of the County of Schoolcraft and 
Perry F. Powers, Auditor General, Defendants. Schoolcraft Circuit 
Court, in chancery. Decree entered September 26, 1902. 

Petition of Northwestern Cooperage & Lumber Company to set aside 
taxes upon property owned by it in Schoolcraft County, on the ground 
of alleged fraudulent discriminations and omissions by Supervisor and 
Board of Beyiew. 

Horace M. Oren, Attorney General, ex rel, Joseph L. Hudson, John 
Davis, John B. Howarth, Michael J. Murphy, Richard P. Joy, William H. 
Beamer, James Inglis, G. Jay Vinton, William W. Hannan, Lewis H. 
Valpey, William W. Robinson, Frank Kennedy, Julius Standard, Jacob 
Hearer, Fred W. Smith, Complainants v. Barber Asphalt A Paving Co., 
Defendants. Injunction. Wayne Circuit court in chancery. Decree 
filed May 29, 1902. 

Petition for an injunction, to restrain D. W. H. Moreland, Commis- 
sioner of Public Works and the Barber Asphalt Company, Defendants, 
from carrying out the terms of a certain defective paving contract, until 
a proper and lawful contract, with a sufficient and legal guaranty be 
made for that purpose. 

Horace M. Oren, Attorney General v. Frank W. Parsons — Information 
in equity. Wayne Circuit Court. Injunction denied. 

Petition for injunction to restrain Respondent Devore Diamond Com- 
pany from selling its so-called diamond investment contracts in the 
State; said corporation being engaged in a business immoral, contrary 
to public policy, and prejudicial to the interests of the community. 

• 

Horace M. Oren, Attorney General v. Co-operative Home Purchasing 
Association. Circuit Court for the county of Kent in chancery. Infor- 
mation in equity filed by Attorney General praying for temporary in- 
junction to restrain defendants from further issuing or entering into 
certain so-called home purchasing contracts, on the ground that such 
contracts are ultra vires, unlawful and void. Injunction issued Febru- 
ary 7, 1903. 

Horace M. Oren, Attorney General, Complainant v. The Co-operative 
Home Owner's Association, Limited, Battle Creek, Defendant. Calhoun 
Circuit Court in chancery. 

Petition for injunction by Attorney General against the Co-operative 
Home Owner's Association to restrain the latter from continuing to 
solicit investments on certain contracts for the purchase of homes in 
this State, based upon the ground that defendant is engaged in a busi- 
ness not lawful within the meaning and intent of act 191, P. A. 1877, 
but on the contrary in the nature of a lottery scheme, and against pub- 
lie policy. Temporary injunction granted December 1, 1902. 
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George Avery and Orant Martindale^ Complainants ▼. Perry F. 
Powers, Auditor Oeneral, Edwin A. Wildey, Commissioner of the State 
Land Office, Charles W. Reynolds and (George Myers, Defendants. Injunc- 
tion. Alpena Circuit Court, in chancery. Decree entered August 11, 
1902, perpetually enjoining defendants from disposing of lumber cut 
from certain lands by complainants. 

In the matter of the petition of Perry P. Powers, Auditor Oeneral, 
for the sale of certain lands for the taxes assessed thereon for the years 
1883 to 1898 inclusive, except for the year 1887. Petition of Henry Platz 
to set aside sale of certain lands now held as State tax lands, in Presque 
Isle County, and sold upon petition of Auditor General, and to have such 
sale, for certain alleged irregularities, decreed illegal and void. Decree 
entered July 7, 1902. 

Horace M. Oren, Attorney General, on the relation of Chase S. Osborn, 
Commissioner of Bailroads v. The Michigan Traction Co., Defendant, 
vjngham Circuit Court, in chancery. Injunction. Dismissed on stipu- 
lation. 

Board of Trustees of the Eastern Michigan Asylum y. Alfred G. Bick- 
man, Peter L. Bickman, surviving partners of the firm of Gkorge Bick- 
man's Sons, Alverdo A. Corwin, William E. Chapman, William Greer 
and David Allen. Oakland Circuit Court, in chancery. Bill of inter- 
pleader. Cause dils^missed on stipulation. June 29, 1903. 

Charles H. Chase and Horace B. Angell v. The State Board of Agricul* 
ture. Ingham Circuit Court, in chancery. Bill for injunction. Dis- 
jnissed. 

In the matter of the petition of Perry P. Powers, Auditor General for 
the sale of certain lands for the taxes assessed thereon for the years 1891, 
1892, 1893, 1894, 1896, 1896, 1897, 1898, 1899. In re petition of George 
J. Sinclair v. Perry F. Powers, Auditor General and Albert A. Griffin. 
Bay Circuit Court, in chancery. Settled. 

Malcolm McPhee and Henrj' K. GuPtin v. Edwin A. Wildey, Commis- 
sioner of the State Land Office, and Perry F. Powers, Auditor General, 
And Fred JL, Bichardson. Alcona Circuit Court, in chancery. Tempo- 
rary injunction denied. 

William H. Johnson and Esther E. Collins v. Perry F. Powers, Auditor 
General. Presque Isle Circuit Court, in chancery. Bill dismissed. 

PBNTHNG. 

In the matter of the petition of Perry F. Powers, Auditor General, 
for the sale of certain lands for the taxes af essed thereon for the year 
1898 and prior years. Perry F. Powers, Auditor General v. Clifford 
and McCann. Pending. 

Horace 3L Oren, Attorney General, Complainant, v. League of Elig- 
ibles, a foreign corporation acting under the name of League of Edu- 
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cators, so called, Charles A. Higgins, H. S. Osborn, Elmer M. Barnes^ 
C. Franklin Davis, Martin J. Baxman, J. B. Wyckoff and John Vickers,. 
Defendants. Injunction. Berrien Circuit Court, in chancery. Pending.' 

Walter S. Prickett, Complainant v. Perry F. Powers, Auditor General, 
Edward W. Sparrow, Anna S. Lang, John Abner Sherman, John M.- 
Longyear, and Gogebic and Ontonagon Land Co., Limited, Defendants. 
Injunction. Ontonagon Circuit Court, in chancery. Pending. 

John Widner, Complainant v. Edward A. Wildey, Commissioner of the 
State Land Office, Charles W. Reynolds and George W. Myers, Defend- 
ants. Injunction. Alpena Circuit Court, in chancery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General of 
the State of Michigan, for and in behalf of said State, for the sale of 
certain lands for the taxes assessed thereon for the year A. D. 1899 and 
previous years. Objections of George Reichel, Henry'Reichel and Anna, 
Reichel, Marquette Circuit Court, in chancery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, 
for the sale of certain lands for the taxes assessed thereon for the years 
1891-1892. Robert W. Dunn, Petitioner v. Edwin A. Wildey, Commis- 
sioner of the State Land Office, Defendant. Alcona Circuit Court in 
chancery. Pending. 

Charles A. Blair, Attorney General, ex rel., Sedgwick Dean, Henry S. 
Dean, The Ann Arbor Fruit and Vinegar Co., John B. Engier, Julius 
Krueger, Christian Koch, John Koch, Catherine Reyer and John Voltz 
V. The City of Ann Arbor, Mayor of said city. President of the Common 
Council of said city, Roual S. Copeland, John W. Hearer, F. M. Hamilton, 
Henry W. Douglass, William C. Clancy, John Koch, Christian Schlenkz, 
Richard Kearns Jr., Philip Schumacher, Willis Johnson, Lewis Roberts, 
Lorenzo D. Gross, Emmet Coon, Royal A, Jenney and George H. Fischer, 
Aldermen of said city. Information in equity. Pending. 

George L. Maltz, Commissioner of the Banking Department of the 
State of Michigan, Complainant v. City Savings Bank of Detroit, Frank 
C. Pingree, Frank C. Andrews, Homer McGraw, Ward L. Andrus, Fred 
L. Osborn, Joseph Schrage and Henry, R. Andrews, Defendants. Bill 
for appointment of receiver.* Wayne Circuit Court, in chancery. Pend- 
ing. 

Charles A. Blair, Attorney General, ex rel., Frank Miken, John McLean, 
Frank Karrer, John M. Fitch, John C. Obert, Alfred Sherman, Frank W. 
Conn, William McBride, Aden McBride and Synds L. Conn v. Board of 
Supervisors of Shiawassee County, John M. Martin as Clerk of said 
Board and as County Clerk, and George Stanlase, as Chairman of the 
Board of Supervisors. Information for injunction. Pending. 

William E. Boyce, Complainant v. John H. Bloomshield and Edwin A. 
Wildey, Commissioner of the State Land Office, Defendants. Injunc- 
tion. Iosco Circuit Court, in chancery. Pending. 

Pine River Lumber Co., et al.. Complainants v. Edwin A. Wildey, Com- 



ANNUAL REPORT. 1903 31 

missioner of the State Land Office, et al., Defendants. Injunction. Iosco 
Circuit Court, in chancery. Pending. 

George M. Dayton, Complainant v. Perry F. Powers, Auditor General, 
ef al., Defendants. Homestead law. Alpena Circuit Court, in chancery. 
Pending. 

' The Detroit Union Railroad Depot & Station Co., Complainant v. 
Roscoe D. Dix, Auditor General, Defendant. Injunction. Ingham Cir- 
cuit Court. Pending. 

» 

Fort Street Union Depot Co., Complainant v. Roscoe D. Dix, Auditor 
General, Defendant. Injunction. Ingham Circuit Court. Pending. 

The City of Lansing, Complainant v. Alamanzo A. Piett, Justus S. 
Stearns, Secretary of State, George A. Steele, State Treasurer, William 
A. French, Commissioner of the State Land Office, Board of State 
Auditors, Defendants. Injunction. Ingham Circuit Court, in chancery. 
Pending. 

Herbert L. Reed, Complainant v. Perry F, Powers, Auditor General, 
et al., Defendants. Homestead law. Alpena Circuit Court, in chancery. 
Pending. 

In the niatter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the year 1891 
and previous years. In re petition of Henry Plattz v. Perry F. Powers, 
Auditor General and Arthur N. Englehardt. Presque Isle Circuit Court, 
in chancery. Petition for review. Pending. 

Joseph Penegor and William Penegor v. Paul Dolan and Perry F. 
Powers, Auditor General. Ontonagon Circuit Court, in chancery. Pend- 
ing. 

Benjamin C. Morse v. Edwin A. Wildey, Commissioner of the State 
Land Office and Perry F. Powers, Auditor General. Alpena Circuit 
Court, in chancery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, 
for the sale of certain lands for the taxes assessed thereon for the years 
1891 and previous years. In re petition of Henry Piatt v. Perry F. 
Powers, Auditor General, and William Spens. Petition for review. 
Presque Isle Circuit Court, in chancery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes of 1897. In re petition of Morse 
Manufacturing Co. to set aside taxes of 1897. Alpena Circuit Court, in 
chancery. Pending. 

Horace M. Oren, Attorney General, ex rel., George A. Truman v. John 
Saul, Daniel S. Simmons, Edward S. Waters and Wilmot M. Langley, 
Township Board of Munising Township. Alger Circuit Court, in chan- 
cery. Pending. 

James Johnson and Charles L. Dolph v. Edwin A. Wildey, Commis- 
sioner of the State Land Office, Perry F. Powers, Auditor General, Wil- 
liam Looker, William Ross, Ronald Ross and Peter Siglock. Roscommon 
Circuit Court, in chancery. Pending. 
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F. J. Newberry, Complainant v. Perry F. Powers, Auditor Generali 
Defendant. Alpena Circuit Court, in chancery. Pending. 

Joseph King v. Perry F. Powers, Auditor General, and the unknown 
heirs of William A. Fox, deceased. Washtenaw Circuit Court, in chan- 
cery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the years 1891, 
1892, 1894, 1895, 1896. In re petition of Joseph H. Cobb v. Perry F. 
Powers, Auditor General. Alpena Circuit Court, in chancery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the year 1899. 
In re petition of Henry Beebe v. Perry F. Powers, Auditor General and 
John A. Miller. Alpena Circuit Court, in chancery. Pending. 

In the matter of the petition of Perry P. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the year 1897. 
In re petition of Charles B. Payfer "v. Perry P. Powers, Auditor General. 
Montmorency Circuit Court, in chancery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the years 1892 
to 1898 inclusive. In re petition of F. J. Newberry v. Perry P. Powers, 
Auditor General. Alpena Circuit Court, in chancery. Pending. 

Robert H. Rayburn, William H. Campbell and William Denton v. Perry 
F. Powers, Auditor General. Montmorency Circuit Court in chancery. 
Pending. 

Martin Manthey, President National Broom-makers' Union No. 2; 
George Haplam, Vice-president; Louis Manzelmann, Secretary; Paul 
Schmidt, Treasurer; William Severance, Financial Secretary of Union 
No. 2; all officers of IJnion No. 2; Edward Sraedley, Frank Glanka, Henry 
Remington, Trustees; Samuel T. Penna, S. O'Brien, William Thom, et al., 
alpo, Charles Manzelmann, L. Crabb, doing business as L. Crabb & Son ; 
Ed. T. Smedley, all of Detroit; The Whittier Broom Company, the Vaii 
Duren Company, Slooter Brothers, manufacturers, v. Alonzo Vincent, 
warr^en of the State Prison at Jackson, Michigan ; Aaron T. Blisp, Gover- 
nor, ex officio member Board of Control ; Thomas J. Navin, William H. 
Bills, T. C. Quinn, members of the Board of Control, and the Illinois 
Broom Company, a foreign corporation. Wayne Circuit Court, in chan- 
eer}\ Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes assessed thereon for the vears 1882, 
1883. 1884, 1885, 1886, 1887, 1888, 1889, 1890, 1891, 1892, 1893. In re 
petition of Samuel A. Davidson v. Perry F. I'owers, Auditor General, and 
Edwin A. Wildev, CoramiRsioner of the State Land Office. Montmorencv 
Circuit Court, in chtmeery. Pending. 

In the matter of the petition of Perry F. Powers, Auditor General, for 
the sale of certain lands for the taxes apsessed thereon for the vear 1890 
and the years 1882, 1883, 1884, 1885. 1886. In re petition of Samuel A. 
Davidson v. William J. Rea and Perry F. Powers, Audtior General. 
Montmorency Circuit Court, in chancery. Pending. 
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SCHEDULE E. 



Contains a list of cases referred to the Prosecuting Attorneys of the 
various counties. 



In re petition of Perry F. Powers, Auditor General of the State of 
Michigan, for the sale of lands for taxes assessed thereon for the year 
1898 and previous years. Petition to file bill of review under; Gratiot 
Circuit Court, in chancery. 

Walenty Klosswosky, Complainant, v. Perry F. Powera, Auditor Gen- 
eral, et al. Defendants. Bay Circuit Court, in chancery. Pending. 

Michael Brenner, Complainant, v. Wolverine Land Co., et al., and Perry 
F. Powers, Auditor General, Defendants. Washtenaw Circuit Court, in 
chancery. Pending. 

John A. Ellis, Complainant, v. Wolverine Land Co., et al., and Perry F. 
Powers, Auditor General, Defendants. Washtenaw Circuit Court, in 
chancery. Pending. 

In the matter of the petition of the State of Michigan for the sale of 
certain lands for taxes assessed thereon. Petition for bill of review filed. 
Alpena Circuit Court, in chancery. Pending. 

In the matter of the petition of the State of Michigan for the sale of 
certain lands for taxes assessed thereon for the year 1899 and previous 
years. Petition for bill of review filed. Marquette Circuit Court, in 
chancery. Pending. 

In re petition of Edward W. Sparrow and John M. Longyear to reopen 
and vacate a decree authorizing and directing the sale of certain lands 
for taxes of *the year 1897. Petition for bill of review filed. Gogebic Cir- 
cuit Court, in chancery. Pending. 

Fanny G. Lustfield, Complainant, v. William Windsor and Perry F. 
Powers, Auditor General, Defendants. Bill of complaint filed. Iron Cir- 
cuit Court, in chancery. Pending. 

In re petition of Perry F. Powers, Auditor General of the State of 
Michigan, for the sale of certain lands for the taxes assessed thereon. 
Petition for bill of review filed. Iron Circuit Court, in chancery. Pend- 
ing. 

5 



34 ATTORNEY GENERAL 



Wellington R. Burt, Complainant, v. Perry P. Powers, Auditor General, 
Defendant. Bill of complaint filed. Bay Circuit Court, in chancery. 
Pending. 

In re petition of Perry F. Powers, Auditor General, for the sale of cer- 
tain lands for taxes. Petition for bill of review filed. Marquette Circuit 
Court, in chancery. Dismis^d. 

John Gorman, Complainant, v. Perry F. Powers, Auditor General. 
Petition to set aside certain tax sales for the years 1884 to 1898 inclusive, 
except the years 1886 and 1889. Alpena Circuit Court, in chancery. 
Pending. 

John Torkonski, Complainant, v. Perry F. Powers, Auditor General, et 
al.. Defendants. "Bay Circuit Court, in chancery. Pending. 

A. C. McLean, Complainant, v. Perry F. Powers, Auditor General, and 
Hugh Woodman, County Drain Commissioner, Defendants. Sanilac Cir- 
cuit Court, in chancery. Pending. 

Gottleib Patek, Complainant, v. Franklin Newhall, et al.. Defendants. 
Leelanau Circuit Court, in chancery. Pending. 

In re petition of I. S. Canfield, to set aside sales to the State of certain 
lands for the years 1890 to 1899 inclusive. Alpena Circuit Court, in chan- 
cery. Pending. 

James O. Carr, Complainant, v. Perry F. Powers, Auditor General, 
Defendant. Petition to set aside certain taxes. Alpena Circuit Court, 
in chancery. Pending. 

William Mueller, Complainant, v. Hezekiah Knaggs, Township Treas- 
urer, Board of Supervisors of the County of Schoolcraft and Perry F. 
Powers, Auditor General, Defendants. Schoolcraft Circuit Court, in 
chancery. Pending. 
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SCHEDULE F. 



Statement of Assumpsit cases, Appeals under Inheritance Tax Law; 
Certiorari cases, Disbarment proceedings, Ejectment cases, Replevin 
cases, Trespass cases, Bankruptcy capes, and 'other cases, of whicli the 
Attorney General had charge or appeared in during the fiscal year ending 
June 30, 1903. 



UNITED STATES SUPREME COURT. 

CASES DECIDED AND PENDING. 

Michigan Sugar Company v. Michigan. Error to the Supreme Court of 
the State of Michigan. Writ of error dismissed April 7, 1902. Reported 
in 185 U, S. 112. (Should have been reported in Attorney Qeneral's 
1902 report.) 

The rule reiterated that this court has no jurisdiction under the third 
division of section 709 of the revised statutes, unless the party seeking 
the writ of error has unmistakably invoked for the protection of an 
asserted right, title, privilege or immunity, the constitution, or some 
treaty, statute, commission, or authority of the United States. 



UNITED STATES DISTRICT COURT FOR THE EASTERN DIS- 
TRICT OF MICHIGAN. 

In re Homer McQraw, bankrupt. Pending. 

In re Frank C. Pingree, bankrupt. Pending. 
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MICHIGAN SUPREME COURT. 

John Neal, PlaintiflE and Appellee, v. Grant M. Morse and Theodore 
Trodell, Defendants and Appellants. Error to Bay Circuit Court. 
Affirmed. Reported in 10 D. L. N. 426. 

Sections 5754 and 5755, C. L., providing for the seizure of nets of illegal 
mesh used in fishing and providing for the punishment of persons using 
such nets, require a judicial determination by the justice of such illegal 
use before nets seized can be destroyed; and the fact that the owner of 
the nets pleaded guilty to illegal fishing does not warrant a destruction of 
the nets without a judicial determination of such illegal use, which deter- 
mination must be shown by the docket of the justice. 

Flint Land Company, Complainant, v. Perry F. Powers, Auditor Gen- 
eral, Defendant. Certiorari. Action of Auditor General vacated. Ex- 
ceptions from Ingham Circuit Court. Reported in 10 D. L. N. 276 and, 95 
N. W. 543. 

A valid decree of a chancery court for the sale of land for taxes cannot 
be vacated by the Auditor General in issuing a certificate of error against 
a tax deed issued on the sale of land pursuant to the decree. 

Under section 98 of the general tax law (section 3921, C. L.) the Audi- 
tor General has no power to refund a tax if the land was subject to assess- 
ment, and if taxes had been actually assessed, whether legally or illegally, 
and no attempt had been made to pay them. 

. DISBARMENT PROCEEDINGS. 

In re proceedings for disbarment of John J. Healy, Attorney at Law. 
Order of disbarment entered. No opinion. 

In the petition filed, the said Healy was charged with having practiced 
gross fraud and deceit in gaining admission to the bar of this State. The 
Faid Healy failed to appear or answer at the time ordered, and his license 
to practice was thereby withdrawn and revoked. 

In re Lant K. Salsbury. Disbarment proceedings. Order of disbar- 
ment entered April 7, 1903. 

Lant K. Salsbury plead guilty to a t*harge of being a party to a con- 
spiracy for the issuance of unlawful certificates of deposit, in the District 
Court of the United States for the Western District of Michigan, and was 
sentenced on the 5th day of March, 1902, to be imprisoned and kept at 
hard labor at and in the Detroit House of Correction at Detroit, in the 
County of Wayne, State of Michigan, for the period of two years from 
and including the 5th day of March, A. D. 1902. 
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MICHIGAN CIRCUIT COURT. 

ASSUMPSIT CASES SETTLED AND DISCONTINUED. 

People, Plaintiff, v. Charles L. Coffin, Defendant. Action to recover 
penalty for failure to file report. Wayne Circuit Court. Discontinued 
by stipulation without costs to either party. 

Daniel McCoy, as Treasurer of the State of Michigan, v. Frank 0. 
Pingree, Frank C. Andrews, Homer McGraw, Fred A. Ogborn, Ward L. 
Andrus, Joseph Schrage and Henry R. Andrews. Assumpsit. Wayne 
-Circuit Court. Verdict for the plaintiff. 

PENDING. 

People, Plaintiff, v. Henry Merdian, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People, Plaintiff, v. James G. Barton, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People, Plaintiff, v. Charles R. Wilson, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People, Plaintiff, v. Joseph F. Dovle, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People, Plaintiff, v. Hugh O'Connor, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People, Plaintiff, v. Charles C. Canney, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People, Plaintiff*, v. Oliver N. Gardner, Defendant. Action to recover 
penalty under § 7048, C. L. 1897. Wayne Circuit Court. Pending. 

People V. Mrs. Rosentha Giesv. Assumpsit. Ingham (^ircuit Court. 
Pending. 

George A. Loud, Henry M. Loud and Edward F. Loud, co-jiartuers doing 
business under the firm name of Henry M. Loud's Rons, Plaintiffs, v. 
Edwin A. Wildey, Commissioner of the State Land Office. Perry F. 
Powers, Auditor General; Peter E. Shien, State Trespass Agent, and 
George F. Russell, State Trespass Agent, Defendants. Assumpsit. Iosco 
Circuit Court. Pending. 

Michigan ( 'entral Railroad Co. v. The State of Michigan. Assumpsit. 
Wayne County Circuit Court. Pending. 

George A. Loud, Henry M. Loud and Edward F. Loud, co-partners doing 
business under the firm name of Henry M. Load's Sons, IMaintiffs, v. 
Edwin A. Wildey, Commissioner of the State Land Office; Peter E. Shien 
and George F. Russell, State Trespass Agents, Defendants. Assumpsit. 
loBCO Circuit Court. Pending. 
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John A. Wheeler and Joseph A. Pitkin, co-partners, under the •firm 
name of Wheeler & Pitkin, v. Board of Control of the State Public School. 
Assumpsit. Branch Circuit Court. Pending. 

People of the State of Michigan, represented by Charles A. Blair, Attor- 
ney General, v. The Hastings Industrial Co. of Chicago, a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Illinois. 

Assumpsit for collection of penalty under Act No. 206 of the Public 
Acts of 1901. Pending. 

EJECTMENT. 

Jane A. Sheldon, Plaintiff, v. John Dingman, Defendant. Ejectment. 
Arenac Circuit Court. Pending. 

George E. Ranney, Plaintiff, v. Earl Griffis, Defendant. Ejectment. 
Oceana Circuit Court. Pending. 

Charles B. Williams, et al.. Plaintiffs, v. Anson Love and Roscoe D. Dix, 
Auditor General, Defendants. Ejectment. Alpena Circuit Court. Pend- 
ing. 

REPLEVIN. 

William C. Sterling, Plaintiff', v. Menzo Swart, Defendant. Replevin. 
Arenac Circuit Court. Pending. 



MICHIGAN PROBATE COURTS. 



CASES DECIDED AND PENDING. 



In the matter of the estate of John Fullerton, an insane and incom- 
petent person, confined in the Ed^stern Michigan Asylum at Pontiac, Mich- 
igan. Petition for removal of guardian. Washtenaw Probate Court. 
Granted. 

CASES IN WHICH TAX HAS BEEN DETERMINED. 

In re inheritance tax for the transfers in the estate of Isabella Buckell^ 
deceased. Order determining tax entered. 

In re inheritance tax on the transfers in the estate of George C. Kim- 
ball, deceased. Kent Probate Court. Order fixing tax signed. 

In re inheritance tax on the transfers in the estate of Samuel Carson, 
deceased, v. William C. Carson, Trustee. Petition for determining taxes. 
Kalamazoo Probate Court. Order entered fixing taxes. 
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In re inheritance tax on the transfers in the estate of Morris W. Miner, 
deceased. Oakland Probate Court. Order determining tax entered. 

In re inheritance tax on the transfers in the estate of Elizabeth E. 
Campbell, deceased. Livingston Probate Court. Order determining tax 
entered. 

In the matter of the estate of Julia A. Edson, deceased. Involved con- 
struction of inheritance tax law. Wayne Probate Court. Tax fixed and 
paid. 

In the matter of the estate of Henry W. Merriam, deceased. Involved 
a construction of the inheritance tax law. Wayne Probate Court. 
. Settled. 

In the matter of the inheritance tax upon the transfers in the estate of 
John S. Gmahling, deceased. Petition for determining taxes. Lenawee 
Probate Court. Tax determined and paid. 

In the matter of the inheritance tax upon the transfers of the estate of 
Laura E. Burr, deceased. Petition for determining tax. Ingham Pro- 
bate Court. Tax determined and paid. 

In the matter of the inheritance tax upon the transfers in the estate 
of Henry Chittenden, deceased. Petition for determining taxes. Lenawee 
Probate Court. Tax determined and paid. 

* 

In the matter of the inheritance tax upon the transfers in the estate 
of Robert Cairns, deceased. Petition for determining 4:axes. Lenawee 
Probate Court. Tax determined and paid. 

In re inheritance tax on the transfers in the estate of Henry J. Parker, 
deceased. Oakland Probate Court. Order determining tax entered. 

PENDING. 

In re estate of Peter Sorrenpon, deceased. (Irand Traverse County. 
Pending. 

In re inheritance tax on the transfers in the estate of Frederick P. Cur- 
rier, deceased. Lapeer Circuit Court. Pending. 

In re inheritance tax on the transfers in the estate of John Locy, de- 
ceased. Oakland Probate Court. Pending. 

In re inheritance tax on the transfers in the estate of Guerdon J. Jack- 
son, deceased. Bay Probate Court. Pending. 

• 

In re inheritance tax on the transfers in the estate of Anna Kamman, 
deceased. Bay Probate Court. Pending. 

In re inheritance tax on the transfers in the estate of Anna B. Weiss, 
deceaped. Bay Probate Court. Pending. 
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In re inheritance tax on the transfers in the estate of Edith Hall, 
deceased. Oakland Probate Court. Pending. 

In re inheritance tax on the transfers in the estate of Stephen Nott- 
Frazier, deceased. Calhoun Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of George Resto, deceased. Petition for determining tax. Ingham Pro- 
bate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of Barthold Muhlhauser, deceased. Petition for determining taxes. Lena- 
wee Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of Mary Webster, deceased. Petition for determining tax. Genesee Pro- 
bate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate of 
Mary K. Albright, deceased. Petition for determining taxes. I^enawee 
Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate of 
Rebecca Bennett, deceased. Petition for determining taxes. I^enawee 
Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate of 
Louise Weingart, deceased. Petition for determining taxes. Lenawee 
Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers of the estate of 
Mary Mellon, deceased. Petition for determining taxes. Lenawee Pro- 
bate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of Ann (!!errow, deceased. Petition for determining taxes. Lenawee I^ro- 
bate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of Sarah A. Robinson, deceased. Petition for determining taxee. l^ena- 
wee Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of demons Hathaway, deceased. Petiticm for determining taxes. Tiena- 
wee Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate of 
Henry Smith, deceased. Petition for determining tax. Lenawee Pro- 
bate Court. Pending. 
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In the matter of the inheritance tax upon the transfers in the estate 
of Daniel C. Larned, deceased. Petition for determining taxes. Lenawee 
Probate Court. Pending. 

In the matter of the inheritance tax upon the transfers in the estate 
of Lucy Hayden, deceased. Petition for determining taxes. Lenawee 
Probate Court. Pending. 

INHERITANCE TAX LAW. 

In the matter of the estate of John A. Throp, deceased. Involves con- 
struction of the inheritance tax law. St. Joseph Circuit Court. Pending. 

In re estate of John H. Jones, deceased. Involves construction of the 
Inheritance Tax Law. St. Joseph Circuit Court. Pending. 



CIRCUIT COURTS OF OTHER STATES. 

William McDonald, Plaintiff v. Thomas Guinen and Valentine Irr, De- 
fendants. Brown Circuit Court, State of Wisconsin. Settled. (In- 
volved a determination of the interstate boundary between Michigan and 
Wisconsin.) 
6 
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SCHEDULE G. 



Contains a report in regard to the collection of Michigan's Spanish 
War Claim and Civil War Interest Claim against the United States under 
the supervision of the Attorney General. 



July 10, 1902. Received from United States Government, in settle- 
ment of Civil War Interest Claim, |382,167.62. 

July 24, 1902. Received from United States Government balance of 
second installment Spanish War Claim, |1,814.30. 

May 6, 1903. Received from United States Government on account of 
Spanish- American War Claim, f 1,1 70:53. 
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SCHEDULE H. 



Statement of money collected and turned over to State Treasurer dur- 
ing the fiscal year ending June 30^ 1903, from estates which have escheated 
to the State. 



Aug. 6, 1902. Received of B. L. Goodrich, Treasurer St. Joseph County, 
escheated estate of Joseph Sholt, |118.51. 

Aug. 26, 1902. Received of John Mitchell, Administrator, being 
escheated estate of Michael Along, |463.60. 

Sept. 8, 1903. Received of Horace M. Oren, Attorney General, proceeds 
of estate of William Taylor of Mecosta County, |46.21. 



44 ATTORNEY GENERAL 



SCHEDULE L 



statement of money collected and turned over to the State Treasurer, 
through the efforts of the Attorney General, with the co-opration of the 
medical superintendents of the various asylums and the judges of pro- 
bate of the various counties, during the fiscal j'ear ending June 30, 1903, 
as a reimburpement to the State for the support of certain insane persons 
at State asylums. 

SUPPORT OF INSANE. 

Eastern Asylum — 

Beardslee, Mary, Oakland County |802 00 

Bopp, Anna W., Wayne County 997 92 

Brockway, Elias A., Livingston County 57 00 

Cogger, Hattie J., Oakland County 265 00 

Falkerts, Jane, St. Clair County 129 00 

Frey, John A., Washtenaw County. 247 36 

Fries, John, Macomb County 978 72 

Fullerton, John, Washtenaw County 207 00 

Love, Henry G., Livingston County 156 00 

Martin, Gideon, Livingston County 132 00 

McQuade, Mary J., Macomb County 957 00 

Noble, Grace, Oakland County 166 64 

Peyton, Elizabeth B., Waphtenaw County 614 36 

Reiger, John, Oakland County 750 00 

Sheep, Latita, Livingston County 81 36 

Tinklepaugh, L. M., Saginaw Countj' 253 90 

Michigan Asylum — 

Anthony, Peter B., Ingham County 108 00 

Averill, Maria, Eaton County. , . ,\ 122 20 

Bark, Lewis M., Kent County 228 75 

Boss, Jas. H., Kent County 56 00 

Briggs, Thursey J., Kalamazoo County 294 47 

Cupp, Eugene '. 399 17 

Davis, Mary A., Eaton County 855 58 

Donahue, John, Berrien County 102 00 

Fox, Rosa B., Calhoun County 586 14 

Field, Henry L., Eaton County 135 00 

Fallev, Delia S., Hillsdale Countv > 132 85 

Failing, Lavina, Calhoun County 120 00 

Gorton, Lucy, Barry County 30 00 

Hardestv, Alex., Kent Countv 234 78 

Hotchkiss, Lucius C, Monroe County 95 50 

Hoy, Michael, Kalamazoo County 117 56 
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Leland, Margaret, Branch County |161 17 

Lord, Herbert J., Baton County 142 36 

Miller, Philo, Branch County ^. . 400 00 

Porter, Eliza, Allegan County 72 00 

Post, Maggie, Lenawee County 108 00 

Northern Asylum — 

Bond, William, Newaygo County 405 06 

Goodspeed, Merritt M., Muskegon County 321 75 

Miller, Henry P., Charlevoix County * 500 00 

Snyder, Addie E., Ionia County. 96 34 

State Asylum — 

Whiting, Louis C, St. Joseph County 1,016 78 

Wayne County Asylum — 

Newman, Charles 144 00 

Taylor, William 14 77 

Upper Peninsula Hospital for Insane — 

Denming, Margaret Ann, Mackinac County 100 00 

Total fl3,875 49 
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SCHEDULE J. 



Contains a list of insurance companies whose articles of association, 
amendments and extensions thereto have been approved by the Attorney 
General during the fiscal year ending June 30, 1903. 



Phoenix Accident and Sick Benefit Association. Amendments to Arti- 
cles of Association approved July 11, 1902. 

The Finnish Mutual Life Insurance Association of Hancock, Michigan. 
Articles of Association approved September 17, 1902. 

National Protective Society of Detroit, Michigan. Amendments to 
Articles of Association approved July 24, 1902. 

The Patrons' Mutual Fire Insurance Company, Limited, of Wexford, 
Missaukee and Osceola Counties. Articles of Association approved 
August 14, 1902. 

Iosco Protective Association of Au Sable, Michigan. Articles of Incor- 
poration approved August 30, 1902. , 

National Protective Society of Detroit, Michigan. Amended Articles 
of Incorporation approved September 13, 1902. 

"Societs Etton Perrone Di San Martins Conoveze." Articles of Asso- 
ciation not approved. 

The Sault Benevolent Association of Sault Ste. Marie, Michigan. Arti- 
cles of Association approved September 17, 1902. 

The Stockmen's Indemnity Company of Jackson, Michigan. Articles 
of Incorporation approved September 29, 1902. 

, Patrons' Mutual Fire Insurance Company of Tuscola County. Articles 
of Association approved October 14, 1902. 

American Mutual Aid Society of Detroit, Michigan. Amendment to 
Articles of Amended Articles of Association approved October 24, 1902. 

Michigan Health and Accident Association of Owosso, Michigan. Arti- 
cles of Incorporation approved October 24, 1902. 
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Ann Arbor Sick and Accident Benefit Association. Amended Articles 
of Association approved November 6, 1902. 

Finlanders' Mutual Fire Insurance Company. Amendment to Charter 
approved December 1, 1902. 

Sault Benevolent Association of Bault Ste. Marie, Michigan. Amend- 
ment to Articles of Association approved December 12, 1902. 

The Preferred Life, Accident and Annuity Company of Detroit, Michi- 
gan. Articles of Incorporation approved December 31, 1902. 

Sault Health and Accident Insurance Company of Sault Ste. Marie, 
Michigan. Amendment to Articles of Association approved January 10, 
1903. 

Farmers' Union Mutual Fire Insurance Company of Barry, Ionia and 
Kent Counties. Amendment to Charter approved February 5, 1903. 

Farmers' Mutual Fire Insurance Company of Big Bapids, Michigan. 
Amendment to Charter approved February 5, 1903. 

Detroit Life and Liability Inpurance Company of Detroit, Michigan. 
Articles of Incorporation approved February 14, 1903. 

Finnish Mutual Fire Insurance Company of Marquette, Iron and 
Gogebic Counties. Charter approved February 26, 1903. 

Farmers' Mutual Fire Insurance Company of Beed City, Michigan. 
Amendment to Charter approved March 30, 1903. 

People's Mutual Fire Insurance Company of Ionia, Montcalm and Clin- 
ton Counties. Amendment to Charter approved. 

Phoenix Accident and Sick Benefit Association. Amendment to Arti- 
cles of Association approved April 23, 1903. 

Farmers' Mutual Fire Insurance Company of Charlevoix, Emmet and 
Cheboygan Counties. Amendment to Charter approved May 6, 1903. 

Workingmen's Mutual Protective Association of Benton Harbor, Michi- 
gan. Articles of Association approved June 22, 1903. 

Orand Rapids Accident and Health Insurance Company of Grand 
Rapids, Michigan. Articles of Incorporation approved June 24, 1903. 

Insurance approval fees, |125.00. 
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SCHEDULE K. 



statement of moneys received by the State in the collection of which 
the Attorney General participated. 

Also, including the sum received as fees for approving Articles of Asso- 
ciation, etc., of Insurance Companies, for the fiscal year ending June 30, 
1903. 



Received from United States Government in settlement of 

Civil War Interest Claim (Schedule G.) f 382,167 62 

Received from United States Government balance of second 

installment Spanish War Claim (Schedule G.) 1,814 30 

Received from United States Government on account of set- 
tlement of Spanish- American War Claim (Schedule Q.) . . 1,170 53 

Received from Escheated Estates (Schedule H.) 628 32 

Received from Estates of Insane Persons (Schedule I.) 13,875 49 

Received as Insurance Approval Fees (Schedule J.) 125 00 

Total 1399,781 26 
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SCHEDULE 1.. 



CITIZENSHIP. — An alien does not become «i citizen of the United States 
immediately upon enlisting in the United States service. Such fact 
only releases such person from actually residing here five years before 
becoming a citizen. Unices the person comes within some one of the 
provisions o.utlined in Section 1 of Article 7 of the Constitution of 
Michigan, it would be necessary to take out naturalization papers. 

If such person comes within one of the provisions of Section 1 of Article 
7, he is entitled to vote, ])rovided he has ivsided in the township or ward 
in which he offers to vote, for the required length of time. 

August 11, 1902. 
Mr. John H. Savers, Eaton Rapids, Michigan: 

Dear Sir — I am in receipt of your communication of the 30th ult. in 
which you ask: First, (a) does a foreign born man become a citizen by 
enlisting in the United States service <ind making his declaration to serve; 
(b) is it necessary for such pei*son to take out naturalization papers in 
order to become a voter? Second, is a foreign born man entitled to citi- 
zenship in Michigan after a continued ixjsidence of fifty years, and does 
he have to take out naturalization pai)ers in order to betonu* a citizen 
and a voter? 

. In reply to your firet question I beg to refer you to Se<tion 'JKJB of the 
Revised Statutes of the United States, 2d lOdition of 1878, the language 
of which, in part, is as follows: 

"Sec. 2166. An3' alien of the age of twenty one years and upwards, 
who has enlisted, or may enlist, in the armies of the United States, either 
the regular or the volunteer forces, and has been, or may be hereafter, 
honorably discharged, shall be admitted to become a citizen of the United 
States, upon his petition, without any previous declaration of his inten- 
tion to biecome such; and he shall not be requii-ed to ])rove more than 
one year's residence within the United States j)revious to his ap])]ic^ition 
to become such citizen." 

Applying this language to the question raised, it is evident tliat an 
alien does not become a citizen of the United States immediately upon 
enlisting in the United States service. He must furnish satisfactory proof 
of good moral character, of residence at least one year within the United 
States, that he was regularly enlisted in the service of the United States, 
and has been honorably discharged therefrom. He must show enough facts 
to bring him within the provisions of the act in order to entitle him to 
naturalization under the statute. A declaration of intention to serve and 
actual pervice do not make an alien a bona fide citizen. The only privi- 
lege allowed is the relief from actually residing in the United States five 
years before being admitted as a citizen, which otherwise would be a con- 
dition precedent to his admission. The mere act of enlisting does not 
cause an alien to become a citizen. It is only by a compliance with all 
7 
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the j)rovisioii8 of the act that an alien becoiiieH entitled to be admitted as 
a citizen of the United States. 

In answer to the second part of your first (luestion, would say that un- 
less the pei>'on comes within Kome one of the provisions outlined in sec- 
tion 1 of Article 7 of the Constitution of Michigan, it w^ould be necessary 
for such person to take out naturalization ]>a|)er8 before he would be 
entitled to vote. In answer to your second queption, I beg to refer you 
to Section 1 of Article 7 of the (Constitution of the State of Michigan, the 
language of which jirovides, in part, as follows: 

"Every male inhabitant residing in this State on the twenty-fourth day 
of June, eighteen hundred thirty-flve every male inhabitant residing in 
this State on the first day of January, eighteen hundred fifty, every male 
of foreign birth who, having resided in the State two years and six 
months prior to the eighth day of NovembA, eighteen hundred ninety- 
four, and having declared his intention to become a citizen of the United 
States two years and six months jirior to said last named day ♦ ♦ ♦ 
shall be an elector and entitled to vote." 

In the case you suggest, according to the above constitutional provision, 
if the person was an inhabitant i*esiding in this State on the 24th day of 
June, 1835, or on the first day of January, 1850, or if he resided in this 
State two years and six months prior to the 8th day of November, 1894, 
and had declaimed his intention to l)ecome a citizen of the United States 
two years and six months prior to the last named date, he would be 
entitled to vote, provided, of course, he had I'esided in the township or 
ward in which he offered to vote for the i*equired length of time. And, as 
suggested in answer to the second part of the first question, unless the 
person could bring himself within one of these expres? constitutional pro- 
visions, it would be necessary for him to take out naturalization papers. 

Respectfully, 

HORACE M. OREN. 
Attorney General. 

COMMISSIONER OF SCHOOLS.— At a spring election in 1901, a per- 
son elected to the office of Commissioner of Schools, did not qualify; 
his predecessor has held the office since that time, and is entitled to so 
hold until the election and qualification of his successor at the April 
election in 1903. 

August 11, 1902. 
Mr. P. Brusse, Grand Haven, Michigan : 

Dear Sir — Your letter of the 31st ultimo received, in which you state 
that at the spring election in 1901, the person elected to the office of com- 
missioner of schools in your county did not qualify, and that his prede- 
cessor has held the office since that time ; the democratic party has placed 
in nomination a candidate for that office to be voted for at the election 
to be held in November next. You ask whether there is a vacancy in the 
office which could be filled at the November election. 

In answer thereto would say that the statute, at the time of the elec- 
tion of the present incumbent to the office, provided that there should be 
elected at the election held on the first Monday in April, 1893, and every 
second year thereafter, in each county, one county commissioner of 
schools, whose term of office should commence on the Ist dav of Julv next 



ANNUAL REPORT, 1903 51 

following his or her election, and who i?hould continue in office two 
years, or until his or her successor should be elected and qualified. 
(Sec. 4809, C. L. 1897.) This section was amended in 1901 by increasing 
the term of office from two to four years. (Act 35, P. A. 1901.) 

It is apparent that under the statute the present incumbent is entitled 
to hold the office of county commissioner of schools until the election 
and qualification of a successor. It is equally clear that no vacancy 
exists in the office which the chairman of the different township boards 
of school inspectors would have authority to fill for the unexpired por- 
tion of the term of office, under Section 4819 of the Compiled Laws. An 
office ip not vacant so long as it is supplied, in the manner provided by 
the Constitution or law, with an incumbent legally qualified to exercise 
the powers and perform the duties which appertain to it ; and conversely * 
it is vacant in the eye of the law whenever it is not occupied by a legally 
qualified incumbent, who has a lawful right to continue therein until the 
happening of some future event. The failure of the newly elected officer 
to qualify as required by law, would not, where by law his predecessor 
holds over until his Fuccessor is elected and qualified, create a vacancy. 
(Mechem Tub. Off. Sec. 126-130; Baxtimer v. T^timer, 116 Mich. 356, and 
cases cited.) 

The law. providing that the county commissioner of schools shall be 
elected at the election held on the firpt Monday in April, it follows that 
an election at any other time to that office must be regarded as a special 
election. (People v. Lord, 9 Mich. 226; People v. Palmer, 91 Mich. 283.) 

It remains to be seen whether a speci.al election may now be called for 
the purpose of electing a successor to the present incumbent of the office. 
No provision for holding such an election is found in the act creating the 
office of county commissioner of schools. The general statute authorizing 
the holding of special elections is found in Section 2 of Act 175 of the 
Session Laws of 1851, the same being Section 3596 of the Compiled Laws 
of 1897, and provides that special elections may be held in the following 
cases, and for the election of the following officers, viz. : 

1. When a vacancy shall occur in the office of seftator or representative 
in the State legislature, representative in congress, judge of the circuit 
or district court, regent of the university, or member of the State Board 
of Education. 

2. When there has beer no choice at a general election of representa- 
tive in congress. 

3. When the right of office of a person elected to any of the aforesaid 
district or county offices shall cease before the commencement of the term 
of service for which he shall have been elected. 

4. When a vacancy shall occur in either bf the said county offices after 
the commencement of the term of service, and more than six months be- 
fore the next general election. 

5. When, in any other case of a vacancy not particularly provided for 
in this section, the Governor shall, in his discretion, so direct." 

The district and county offices referred to in the above sections are 
those enumerated in Section 1 of said Act 175, and are the offices to be 
filled at the election held on the Tuesday succeeding the first Monday in 
November. 

That the first four subdivisions of section 2 above quoted do not apply 
to the office of county commissioner of schools is obvious. Neither in my* 
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opinion, could a special election as to that ojffice be ordered under sub- 
division 5, for the reason that no vacancy exists in the office. 

It is therefore my opinion that the present incumbent is entitled to hold 
the office of county commissioner of schools until the election and quali- 
fication of his successor at the April election in 1903. 

Yours respectfully, 

HORACE M. OREN, 
Attorney General. 



COUNTY TREASURER.— Not entitled to any fees for the taking in and 
paying over to the Treasurer of the State, moneys recovered under Act 
173 of the Public Acts of 1899, which provides for the reimbursement 
of the State for its expohditures in sui)port of insane pei'sons confined 
in State asylums. 

August 11, 1902. 
The Board of State Auditors, Capitol, Lansing. 

Gentlemen — I am in receipt of your communication of the 31st ultimo., 
with enclosed bill of James L. Hogle, Treasurer of Oakland County, for 
collecting certain sums of money allowed by the probate court for that 
county upon petition of the Attorney General, from the estates of insane 
persons to reimburse the State of Michigan for expenditures in their 
support and maintenance at the Eastern Michigan Asylum for the insane 
at Pontiac, the total amount allowed l>eing ^3,750.60 and upon which the 
Ireasurer has charged a collection fee of one per cent. Sly opinion is 
requested as to whether or not the claim is a legal one against the State 
of Michigan which the Board of State Auditors may audit and allow. 

The proceedings had before the probate court of Oakland County were 
taken pursuant to thc^provisions of Act 173 of the Public Acts of 1899, 
which provides, among other things, for the reimbursement of the State 
of Michigan from the estates of insane persons confined in the asylums 
of this State, of the sums expended by the State in their maintenance 
and support, the sums recovered being ordered paid to the county treas- 
urer, who in turn pays them over to the Treasurer of the State of Michi- 
gan. This act makes no provision for compensation to be paid the county 
treasurer for the performance of the duties imposed thereby. 

It is the general rule that an officer is not entitled to -compensation 
unless it is given to him by the constitution or a statute, and that where 
a compensation is thus given, whether by salary, fees, commissions, or 
otherwise, it is in full for all his official services, and he is not entitled to 
demand or receive any additional compensation from the public or from 
an individual, for any service in the line of his official duty although his 
duties have been increased, or entirely new duties have been added since 
he assumed office; or if his compensation consists of fees, although the 
service is one for which no fee is required by law. (Throop on Public 
Officers, Sec. 478; Mechera Pub. Ofl?., Sec. 862; People v. Supervisors, 36 
Mich. 10; Bachus v. Wayne Co. Treas., 99 Mich. 218; Gardner v. Newaygo 
Co. Supervisors, 110 Mich. 94.) 

The county treasurer, however, attempts to justify his claim for com- 
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pensation under Act \7:i of ISIH) by i\ iTfer(^iH*<» to the attitude of the State 
with regard to the claims of county ti'eaRurers for fees in connection with 
the'Collection of taxes under the Inheritance Tax l^aw, so-called, which 1 
recently advised the Board of State Auditors <-onstituted a legal claim 
against the State which it wajs authorizcHl by law to audit. The cases, 
however, are not similar. Tn the Inheritance Tax Law (Act 188, l^ublic 
Acts 1890) specific provision was made for the payment of a fee of one 
]>er cent to the county treasurer, which he was authorized to retain on 
all taxes paid and accounted for by him in each year. The provision re- 
quiring such fees to be |>aid from the taxes collected was declared uncon- 
stitutional by the Supreme Court in the caFe of Union Trust Co. v. Tro- 
bate Judge, 125 Mich. 487. The fees were not declared to be unconstitu- 
tional or void. The evident intent of the legislature was that the county 
treasurer should receive compensation for his services in the collection of 
taxes under that act. T'pon these considerations I advised that the right 
of the officers or persons performing the duties imposed by the act to the 
fees or compensation therein provided for was as full and complete as 
though there were an imi)erative direction therein to the Board of State 
Auditors to audit and pay the pame, and that the case would come within 
the constitutional authority of the Board of State Auditors to audit and 
allow claims not otherwise provided for by general law. 

In the case in question the legislature having failed to provide for the 
payment of any compensation for the duties i)erformed by the county 
treasurer under Act 173 of 1899, it is to be assumed that none was in- 
tended, and the general rule above stated would therefore apply. It fol- 
lows that the Board of State Auditors is. without authority to audit and 
allow the claim of Mr. Hogle, which is herewith returned. 

Yours respectfullv, 

HORACE M. OREN, 
Attornev General. 



CONSTITUTIONAL LAW.~Act 178 of 1903, which subjects car loaning, 
stock car, refrigerator, and fast freight line companies and other car^ 
companies to taxation, and requires such companies to file reports, is 
constitutional. 

August 12, 1902. 
State Board of Assessoi*s, Lansing. Michigan. 

Gentlemen — I have before me your favor the 2d inst., enclosing letter 
from Theodore N. Towl, Manager of the Union Tank Line Company, and 
requesting an opinion as to your powers and duties under that portion of 
Act 173 of the Public Acts of 1901, relating to car loaning, stock car, re- 
frigerator and fast freight line companies and other car companies. Fr<mi 
the generality of your question you do not make clear exactly what you 
desire, but I assume that you are seeking for information upon the ques- 
tion of whether that portion of the act in question subjecting these com- 
panies to taxation in this State, is valid and constitutional, and whether 
you can constitutionally requii-e reports from them. 

Two questions present themselves: the first, one of intention; the sec- 
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ond, one of authority. The intention of the legislature to require reports 
from, and to subject to taxation in this State, the cars of car loaning, 
stocTc car, refrigerator, fast freight and other car companies is so clearly 
and adequately expressed in the provisions of the act in question, (173 
of 1901) that it is unnecessary for me to go into a discussion of the pro- 
visions of that act. Those companies are specifically I'equired to make a 
detailed report of such matters as may be necessary to inform the State 
Board of Assessors of the value of their property used in this State, and 
upon such report or upon such infortnation as may be obtainable in its 
absence, it is made the duty of the State Board of Assessors to determine 
and fix, for the purposes of assessment, the value of the property of such 
companies uFed in this State, the system being, to ascertain the average 
number of cars used in this State during the year preceding the date of 
filing of the report by dividing the total number of cars used and operated 
within this State during said year by the total number of days on which 
said cars were so used, the result to be multiplied by the average cash 
value of such cars, and the final result to constitute the assessment against 
the property of said corporation, which is then taxed at the average rate 
levied upon other property throughout the State, as determined by the 
State Board of Assessors. 

We now come to consider the authority of the legislature to subject the 
cars of these companies to taxation, and will consider the question only 
as referring to the interference with interstate commerce, as that is the 
only objection to the constitutionality of the enactment raised in the 
letter of Mr. Towl, upon which your communication is evidently based. 

The rule is well established that a State has plenary authority to tax 
all property of every description which is within its limits or which is 
drawn within its jurisdiction by reason of the residence therein of the 
owner. While not a well-known principle, recent decisions of the Federal 
Supreme Court have established the i*ule that it is within the authority 
of a State to subject to taxation tangible personal property, (such as 
cai*8) which belongs to foreign corporations or individuals and is in use 
within its jurisdiction, and this, regardless of the fact that such property 
is used as a vehicle of transportation for the subjects of interstate com- 
merce and is a part of the time within and a part of the time^ beyond the 
limits of the State, being made up of specific items of property not con- 
tinuously the same but constantly changing according to the exigencies of 
the business, and that the taxation may be fixed by an appraisement and 
valuation of the average amount of the property thus habitually used and 
employed. This rule is fully established by the case of the American 
Refrigerator Transit Co. v. Hall, 174 U. S. 70, where it was held that cars 
belonging to an Illinois car loaning corporation and in use in Colorado 
and other States in carrying on interstate commerce wei-e subject to tax- 
ation in the latter named state. In that case the facts were that the 
American Refrigerator Transit Co. was an Illinois corporation engaged 
in the business of furnishing refrigerator cars, which were its sole and 
exclusive property, to be run over any lines of railroad over which shippers 
on said railroads might desire to route them upon the direct request of 
shippers or of railroad companies requesting the same on behalf of ship- 
l)ei8, but on the responsibility of the carrier and not of the shipper. The 
plaintiff, the refrigerator company, had no contract of any kind whatso- 
ever by which its cars were leased or allotted to or by which it agreed to 
furnish its cars within that state, and that all freight transported in 
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plaintiff's cars in or through the State of Colorado was transported either 
from a point or points in a state of the United States outside of the State 
of Colorado to a point in the State of Colorado, or from a point in the 
State of Colorado to a point outside of eaid state, or between points 
wholly outside of said State of Colorado, and said cars were never run in 
said state in fixed numbers nor at regular times, nor as a regular part of 
particular trains, nor were any certain cars ever in the State of Colorado, 
except as engaged in such business aforesaid, and then only transiently 
present in said state for such purposes. 

The assessing authorities of the State of Colorado, pursuant to statute, 
found the average number of cars of the plaintiff used in the course of 
business within the State of Colorado during the year for which the 
assessment was made to equal forty, and the cash value of such cars to 
exceed two hundred fifty dollars per car and assessed the property 
upon that basis, — plaintiff then instituted proceedings to restrain col- 
lection of the tax, which were subsequently removed to the Federal Su- 
preme Court. 

The sole question presented upon the record was as to the authority of 
the state to tax transient property of the character designated, in the 
manner taxed, while the same was being used in carrying on interstate 
commerce. The decision clearly and conclusively sustains the authority 
of the state to impose the tax and determines that no interference with 
interstate commerce takes place. The court, after citing and discussing 
the several cases of Western Union Tel. Co. v. Mass., 125 U. S. 530; Pull- 
man's Palace Car Co. v. Penn., 141 U. S. 18; Adams Express Co. v. Ohio, 
165 U. S. 194; Pittsburg Ry. Co. v. Backus, 154 U. S. 421; Western Union 
Tel. Co. v. Taggart, 163 U. S. 1; and Adams Express Co. v. Ohio, 166 U. 
S. 185, say: "It having been settled, as we have seen, that where a 
corporation of one state brings into another, to use and emplpy, a portion 
of its movable personal property, it is legitimate for the latter to impose 
upon such property thus used and employed, its fair share of the burdens 
of taxation imposed upon, similar property used in like way by its own 
citizens, we think that such a tax may be properly assessed and collected, 
in cases like the present, where the specific and individual items of prop- 
erty so used and employed were not continuously the same, but were 
constantly changing, according to the exigencies of the business, and that 
the tax may be fixed by an appraisement and valuation of the average 
amount of the property thus habitually used and employed. !Nor would 
the fact that such cars were employed as vehicles of transportation in the 
interchange of interstate commerce render their taxation invalid. Marye 
V. Baltimore & Ohio Railroad, 127 U. S. 117; Pullman's Palace Car Co. 
V. Pennsylvania, 141 U. S. 18." 

In the later case of Union Refrigerator Transit Co. v. Lynch, 177 U. S. 
149, under circumstances similar to those outlined in the case above re- 
ferred to, the court unqualifiedly sustained the right of the state of Utah 
to tax cars of the Union Refrigerator Transit Company, a Kentucky cor- 
poration engaged in furnishing to shippers refrigerator cars for the trans- 
portation of perishable freight through, into and between states, which 
were employed upon the railroads in the State of Utah and other states 
for that purpose. 

Clearly, under these cases, the act in question is not, so far as it is 
applicable to car loaning, stock car, refrigerator and fast freight line 
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companies, etc., open to the criticism that it is unconstitutional because 
i^estrictive of interstate commerce. 

Being subject to taxation upon their property in use in this State, the 
corporations in question ai*e likewiFe subject to make the report required 
by the statute. In case any company refuses or fails to make the state- 
ment required, the statute (section 7) subjects it to a penalty and fur- 
nishes the State iioard of Assessors with ample authority to make ihe 
assessment with(mt such report. 

Respect full V, 

HOKAl^E M. OKEN, 
Attorney (leneral. 



ASSESSORS in cities of Grand Rapids, Hay (Mty, West Bay City and 
l*ort Huron are to make the enumeration and return of the insane, 
epileptic, idiotic, deaf, dumb and blind. 

August 15, 1902. 
Hon. Fred M. Warner, Secretary of State, Capitol, I^ansing, Michigan. 

Dear Sir — I am in receipt of your letter of the 4th instant requesting 
my opinion as to whose duty it is to make the enumei'ation and I'eturn 
of the insane, epileptic, idiotic, deaf and dumb and blind, in the cities of 
Grand Rapids,* Bay City, West Bay City and Port Huron. The law 
requiring such enumeration to be made is found in section 4637 of the 
Compiled Laws of 1897, and provides in part as follows : 

"It shall be the duty of the supervisor or assessor of each township 
and ward in this State at the time of making his general assessment and 
assessment roll for his township or ward in each year, to ascertain and 
set down in a blank prepared for that purpose, the names of all insane, 
deaf and dumb, dumb, blind, epileptic, and idiotic persons in his tow^nship 
or ward. ♦ ♦ * Such supervisor or assessor shall deliver said blank 
to the county clerk of his county on or before the first day of June, and 
the county clerk shall forthwith transmit said blank to the Secretary of 
State, who shall present an abstract of the information thus obtained to 
the Governor on the 30th day of September, or as soon as practicable 
thereafter." 

It was evidently the intention of the legislature to impose the duty of 
nmking the enumeration provided for in the above section, upon the super- 
visor or assoFSor whose duty it is under the law to make the general 
assessment of property in the several townships and wards. It becomes 
necessary therefore, to determine u]>on whom devolves that duty in the 
cities referred to. Section 1 of chai)ter IG of the charter of Port Huron 
( Act 392, Local Acts 1S93), provides for the appointment of three persons 
to be known as city assessors whose duty it is to assess all the property 
in said city liable to taxation under the laws of this State, and for that 
[)urpos(» they are vested witli all the powers and required to ])erform all 
the duties of sui)ervisors of the townsliii)s in this State. 

Ciiapter 10 of the* charter of Bay City provides for the ap])ointment of 
two assessors, to be known as the board of ass'^ssors, who possess all the 
j)owers, discharge all duties and are subject to all the liabilities in. 
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for and to the said city, that are conferred and imposed upon the super- 
visors of townships by the provisions of the general hiws of this State, 
and by the provisions of the general laws in rehition to the assessment 
and taxation of })ersons and property, ko far as the same may be ap- 
plicable, etc. (Act 448, Local Acts 1S97.) 

Section 3 of cha])tcr 5 of the charter of West Bay City provides for the 
appointment of two assessors, whose duties as prescribed by Section 1 
of chapter 32 of said charter, are to assess the property in the city liable 
to taxation, and for the purpose of making such assessment have all the 
])owers and ])erform all the duties of supervisors of townshi])« in this 
State. (Act 442, Lo<'al Acts 1897.) 

In the city of Grand Kapids three assessors are appointed who are 
known as the board of assessors of the city of (hand Kapids, w-hose duty 
it is, as prescribed in Section 2 of title 8 of the charter of the city of 
Grand Rapids (Act 374, Local Acts 1897), to assess all real and 
personal property subject to taxation by the laws of this State, within 
the corporate limits of each ward of said city, etc. 

The assessor? whose appointment is provided for in the charters of the 
cities above named are the assessors of the several wards of those cities, 
and I am of the opinion that they would be required to make the enumera- 
tion required by Section 4637 of the Compiled Laws of 1897. 

Yours respectfully, 

HORACE M. OREN, 
Attorney General. 



STATE not liable for attorney fee of claimapt in quo warranto pro- 
ceedings to establish right to a State office. 

August 27, 1902. 

Hon. Henry M. Duffield, Detroit, Michigan. 

Dear Sir — I am in receipt of your letter of the 5th instant, enclosing 
your bill for services rendered in the case of Dust v. Oakman, and re- 
questing that I approve the bill as a charge against the State. The 
records in ray office show that the first proceeding instituted was a man- 
damus running against the Secretary of State to require him to file Mr. 
Dust's oath of office Vhich he had refuped to file really at Mr. Dust's 
request, so if possible to bring on litigation in a speedy manner 
that would determine the respective claims of the two claimants for the 
office of tax commissioner. This proceeding failed and later an applica- 
tion was made to me for leave to file in the Supreme Court an informa- 
tion in the nature of a quo warranto. At the time leave was granted I 
required a bond to be filed with me to protect the State from liability for 
coFts and supposed it was understood, as has always been the practice in 
this class of cases, that the ]>roceeding should be without expense to the 
State in any shape or manner. T have never known of an instance where 
such course was not followed in quo warranto proceedings- w-here the 
uuitter in controversv was l)etween two individuals to determine which 
one had the right to a disputed office. It was not represented to me at 
the time that the State was intended 1o he made liable for legal services, 
8 
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and had the matter been presented to me, I should have refused to acqui- 
esce in any such proceeding. It would be a precedent in direct violation 
of all previous practice of the office. "While I admit that there were some 
matters of urgency in the disposition of the contest between Mi*. Oakman 
and Mr. Dust, yet I had advised the board of State Tax Commissioners 
that Mr. Oakman was a de facto officer and that his acts and the acts of 
the board were absolutely valid until Mr. Dust's right to the office was 
de jure established. While I admit that there would be more or less hard- 
ship in imposing upon Mr. Dust the burden of the expenses in establish- 
ing his right, yet I can hardly see any justification for the State assuming 
it. I do not think the facts are so different from those of the ordinary 
contest between rival- claimants that I could justify the approval of this 
bill, though personally T would be pleased to afford any relief that lay 
within my power which I would feel justified in rendering within the 
limits of my official discretion and obligations. 

Yours truly, 
HORACE M. OREN, 
Attorney General. 



PRIVATE CORPORATIONS.— A mercantile corporation organized 
under the laws of this State, would not be authorized in the absence 
of express legislative authority to become a member of a building and 

, loan association and hold stock therein, either for the purposes of 
speculation or of obtaining a loan from such association. 

September 4, 1902. 
J. P. Hopkins, Esq., Attomey-at-Law, Kalamazoo, Michigan. 

Dear Sir — ^Your letter of the 27th inst.» in which you ask if a corpora- 
tion, organized and doing business under the laws of this State, would be 
permitted to become a stockholder in the Fidelity Building and Loan 
Association of Kalamazoo, organized under the building and loan laws of 
this State, and receive a loan therefrom. Replying thereto would say that 
it is a general rule that a corporation cannot become a stockholder in 
another corporation unless that power has been specifically granted by 
the legislature. Morawetz on Private Corporations, Sections 431, 433, 
434; Rees' Ultra Vires, Section 121; Green's Br ice's Ultra Vires, page 
95, note; American and English Encyclopedia of Law, 2nd Ed. Vol. 7, 
page 811; Brief, L. R. A. 252; Clark & Marshall on Private Corporations, 
pages 523, 524, 525, 526. 

The following general rule is also laid down in the American and 
English Encyclopedia of Law, 2nd Ed. Vol. 4, page 1028: ^^In the absence 
of an enabling statute, a corporation can not be a member of a building 
association." 

I also quote from Endlich on Building Associations, Section 323, 2nd 
Ed., as follows : "It certainly does not appear to be consistent with the 
purposes of a building association's being, nor in any wise related to the 
policy which justifies the creation of these institutions with the extra- 
ordinary powers they possess, to have its membership in part composed 
of corporations, and there can be little doubt that the statutes never con- 
templated such a departure." 
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I also quote from the opinion of the court in the case of Mutual Savings 
Bank and Building Association v. The Meri !ian Agency Company, 24 
Conn. 164, as follows: *'The subscription to the slo^k of a building asso- 
ciation has no legitimate connection with the business of an insurance 
agent, commission merchant or broker, and was not, therefore, authorized 
by the defendant's articles of association. It is said that the defendants 
had power to borrow money, mortgage their real estate for its security 
and if necessary to obtain a loan, as in this case, become a stockholder in 
a building association. We are not disposed to question the right of the 
defendants to borrow money and mortgage their real estate for its se- 
curity, this may be one of the powers incidental to and necessary in the 
transaction of their business and the successful management of the same, 
* * * but when the directors of the company subscribed for stock in 
a building association whatever may have been their motive, whether to 
obtain a loan of money or for purposes of speculation, they transcended 
the powers conferred upon them and departed from the legitimate busi- 
ness of the company as much so as if they had subscribed for stock in a 
manufacturing or steamboat company." 

In view of these authorities, it would be my opinion that a mercantile 
corporation organized under the laws of this State would not be au- 
thorized to become a member of a building and loan association and hold 
stock therein, either for the purposes of speculation or of obtaining a 
loan from such association. 

Respectfullv yours, 

HORACE M. OREN, 
Attorney General. 



THE AMENDMENTS of 1891-3 to the act creating the State Board of 
Examiners in Dentistry, will act as a bar to the registration without 
examination of any dentist graduating before its passage, from a col- 
lege recognized by a former law (1883) but not credited by the State 
Board of Examiners under its amendments. 

September 11, 1902. 

Marshall B. Dennis, Secretary State Board of Examiners in Dentistry, 
Port Huron, Michigan. 

Dear Sir — I am in receipt of your letter of August 26th in which you 
state that an applicant for registration as a dentist claimed to have been 
practicing his profession in Michigan previous to the amendment of the 
law regulating the practice of dentistry in 1891 under a temporary 
license, and that he graduated from a college about the time the amend- 
ment of 1891 went into effect. That the college was recognized by the law 
of 1883, but is not under the amendments of 1891 or 1893 recognized by 
the Board of Examiners. You also state that he made application for 
registration on the 10th of October, 1893, and was refused by the board 
at that time, and you now ask whether or not he is legally entitled to 
registration. 

Section 1 of Act 140 of the Public Acts of 1883, which was the first 
enactment regulating the practice of dentistry* in this State, provided as 
follows : 
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**It shall hereafter be unlawful for any person to practice dentistry 
in this State, unless such jK^rKon has received a diploma from the faculty 
of a re[)utable dental collej>:e, duly incorporated under the laws of this 
or some other state of the I'nited States, or a certificate of qualification 
from the board of examiners, ])rovided for by this act: Provided, That 
the provisions of this section fliall in no way apply to, or affect any per- 
son who is now located, and in actiml practice in this State." • 

By Section 11 of the act each person engaged in the ])ra(!tice of dentistry 
in the State was reipiired to send to the Secretary of the Board of Ex- 
aminers, within ninety days after the tnkinp; effect of the act, an affidavit, 
etc., and u]K)n comi)lyin«: with the law would be issued a certificate of 
registration ; otherwi^f* he was recpiired to ai)[K*ar and be examined by the 
board. 

By Act 98 of the IMiblic Acts of 1891, Section 1 of the Act of 1888 was 
amended so as to make it unlawful for any person to practice dentistry in 
this State unless he had received a diploma from the faculty of a re- 
putable dental college, duly incorporated under the laws of this or some 
other state of the United States, with a course of instruction and practice 
fully equal or equivalent to that of the college of dental snidery of the 
University of Michigan, or a certificate of qualification from the Board 
of Examiners, with a proviso that this provision should not affect those 
now located and lawfully in actual practice in the State. 

A further amendment to said Section 1 of the Act of 1883, was made 
by the legislature in 1893 (Act 63, P. A. 1893). The section now reads as 
follows: 

"It shall hereafter be unlawful for any person to practice dentistry in 
this State unless such person has received a certificate of qualification 
from the board of examiners provided by this act: Provided, That the 
provisions of this act shall in no way apply to or affect any person who is 
now located and lawfully in actual practice in this State: Provided 
further. That a certificate shall be issued by said board of examiners to 
any one who has received a diploma from the faculty of a reputable 
dental college, duly incorporated under the laws of this or some other 
state of the United States, with a course of instruction and practice 
fully equal or equivalent to that of the college of dental surgery of the 
University of Michigan." 

It appears from your statement of the facts that the applicant was 
not entitled to registration under the law of 1883. Prior to his graduation 
from a college the amendment of 1891 took effect and the college from 
which he graduated was not recognized under that amendment. He 
therefore was not legally entitled to registration under that act by virtue 
of his receiving a diplonui from a college, and could only be registered as 
a dentist .by appearing before the board of examiners and passing the re- 
quired examination. lie had acquired no rights under the law of 1883 
which were cut off by the amendment of 1891. The same requirements 
appear in the amendment of 1893 as existed in the amendment of 1891, 
and under that amendment he is not entitled to registration without 
ap])earing before the board of exanliners and taking the required exam- 
ination. 

Yours respect fullv, 

nOKACM] M. OREN, 
Attornev General. 
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GENERAL SCHOOL LAW.— A school meeting is not vitiated or 
' made illegal by reason -of having been held on Labor Day. A per- 
son otherwise qualified will not lose right to vote by reason of having 
once been arrested. 

September 10, 1902. 
Mrs. A. J. Phillips, Fenton, Michigan. 

Dear Madam — I have before me vour communication of the 2d inst. 

ft 

From the matter which you present, I understand that you desire my 
opinion upon the following questions: 

First.— Is Labor Day a legal holiday, and is business transacted on 
that day, at a school meeting, legal? 

Second. — Can a woman, twenty-one years of age, vote at a school 
meeting? 

Third. — Can a man under arrest for violating a State law, vote at a 
school meeting? 

Replying thereto would say that act number 185 of the laws of 1893 
provides that certain days shall be holidays, to be observed in the 
acceptance and payment of notes, and in the holding of courts. Among 
the days enumerated is the first Monday of September, commonly 
called Labor Day. I understand that the statute providing that the 
first Monday in September shall be a legal holiday, in no way refers 
to the provisions of the act reciuiriug the annual school meeting to be 
held on that day. Its provisions relate exclusively to the holding of 
courts and the presentment and payment of notes, and does not include 
and cannot be extended to include and amend the section requiring 
the annual school meeting to be held on the first Monday in September. 
Therefore a school meeting held on the first Monday in September 
is not, in my opinion, vitiated or made illegal by reason of that day 
being made a legal holiday. 

In answer to your second question, would say that women are en- 
titled to vote at school meetings, subject to the qualifications of sec- 
tion 4662, Compiled Laws of 1897, being section 40 of the General 
School Law, compilation of 1901; which provides as follows: 

"Every citizen of the age of twenty-one years, who has property 
assessed for school taxes in any school district, and who has resided 
therein three months next preceding any school meeting held in said 
district, or who has resided three months next preceding such meet- 
ing on any territory belonging to such district at the time of holding 
said meeting shall be a qualified voter in said meeting upon all ques- 
tions, and all other citizens who are twenty-one years of age and are 
the parents or legal guardians of any children included in the school 
census of the district, and who have for three months as aforesaid, 
been residents of said district or upon any territory belonging thereto 
at the time of holding any school meeting, shall be entitled to vote on 
all questions arising in said district, which do not directly involve the 
raising of money by tax." 

Replying to your third question would say that if the person is other- 
wise a qualified voter, except for the fact that he had been arrested, 
I do not think this fact would prohibit him from voting at a school 
meeting. This disposes of your questions as I understand them. 

Resi)ectfully yours, 

HORACE M. OREN, 

Attorney General. 
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CITIES OF THE FOURTH CLASS.— An appointment of a city mar- 
shal and confirmation by the- council is not legal when made by a 
president pro tempore, acting merely temporarily in absence of 
president under section 3026 of the Compiled Laws of 1897. 

September 18, 1902. 
Hon. H. M. Zinimermann, City Attorney, Pontiac, Michigan. 

Dear Sir — Yours of the 16th inst. to Mr. Chase, in which you request 
opinion as to the legality of an appointment by the president pro 
tempore of the common council, and confirmatioij by the council, of a 
city marshal, in the absence of the mayor, where the mayor was present 
during a part of the meeting, but being a physician, was called out to 
attend a patient, at hand and contents noted. 

I regret to say that Mr. Chase is absent from the city, and will not 
return in time to give consideration to the question you ask in order 
that you may get the answer before Monday, next. I would, however, 
say that from the facts stated by you, it does not seem that the appoint- 
ment and confirmation in question wasv legal. The authority possessed 
by the president pro tempore of the council, in cities of the fourth 
class, to act in the place of the mayor, is given by two sections of the 
act for the incorporation of cities oif that class: By section 3 of 
chapter 8, the president pro tempore is given the power to "preside 
at meetings of the coupcil in the absence of the president and to exercise 
the powers and duties of president;" and by section 3026, Com- 
piled Laws 1897, being section 4 of chapter 6 of the act for the incor- 
poration of cities of the fourth class, the president pro tempore of the 
council is given authority to perform the duties of mayor during his 
absence or disability, or in case of any vacancy in his office. 

In the case which you mention, the president pro tempore was acting 
under the provisions of the first named section, and had no authority 
to act further than as the presiding officer of the council, as the mere 
temporary absence of the mayor from a metting of the council was 
not such an absence as is contemplated by section 3026, in which the 
president pro tempore of the council may act generally in the discharge 
of the duties of the office of mayor. 

Yours respectfully, 

HORACE M. OREN, 

Attorney General. 



GOOD TIME. — A person sentenced to the State House of Correction 
and Branch Prison upon conviction of breaking jail, is entitled to 
receive ci*edit for good time the same as any other convict. 

September 18, 1902. 

Hon. George W. Freeman, Warden, Marquette, Michigan. 

Dear Sir — Your favor of the itfth inst., stating that William Thorpe 
has been sentenced to the State House of Correction and Branch Prison 
for the term of one year and eighty-one days, upon conviction of 
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breaking jail, and requesting information as to whether the person 
sentenced gets the benefit of good time or is required to serye the 
full sentence, at hand and contents noted. 

You do not feftate the considerations which, in your mind, raised a 
doubt upon the question of whether Thorpe is entitled to be credited 
with good time or not, and after an examination of the statutes I am 
unable to perceive of any reason why he should not be entitled to 
receive credit for good time, the same as any other convict. . 

Respectfully, 

HORACE M. OREN, 

Attorney General. 



INHKRITANCE TAX LAW.— The test of value by which a tax under, 
is to be measured, is the value of the estate at the time of the 
transfer of the title. (2) Expenditures in contesting a will are not 
exempt. (3) Taxes charged to an administrator are not exempt, 
unless clearly a lien against the estate on date of death of decedent. 

September 18, 1902. 
Hon. William A. Lane, Judge of Probate, Marshall, Michigan. 

Dear Sir — I have before me your communication of the 21st ult., in 
which you ask my opinon as to the following questions: 

First. Is interest on the indebtedness of a deceased person which 
iUMTues after the death of decedent, exempt from inheritance tax? 

Second. .Are expenditures by either party in contesting a will 
exempt from inheritance tax, and if so, when? 

Third. Are expenditures by an administrator in payment of taxes 
on personal property, charged to him in pursuance of the general tax 
law, liable for the inheritance tax? 

Fourth. In the. settlement and distribution of estates of deceased 
persons, under what circumstances, if any, does personal property 
which does not pass to the widow, heir or legatee become liable for 
the inheritance tax? 

In regard to the first three questions, would say the conclusions 
reached are in accordance with the suggestions contained in the pam- 
phlet, entitled Inheritance Tax Law Information, issued by the Auditor 
General's Department and concurred in by Hon. Edgar O. Durfee of 
Detroit and this department. 

Taking them in their natural order, in answer to your first question 
would say it is my opinion that any interest which may accrue after 
the death of the decedent is not exempt f roqi the inheritance tax. The 
tax is generally imposed upon the estate owned by the decedent passing 
at the time of his death. The test of value by which the tax is to be 
measured is the value of the estate at the time of the transfer of 
title. The New York courts, in interpreting the inheritance tax law 
of that ptate, hold that in the determination of the amount of inherit- 
ance tax due, debts and charges against the estate are to be excluded. 
But as the amount of the tax is due and payable at the time of trans- 
fer, — the date of death of decedent, — ^the interest which may accrue 
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is not a charge against the estate at that time, and therefore, should 
not be excluded from the taxable value of the estate of the decedent. 

In answer to your second question would say our inheritance tax 
statute is practically a copy of that of the state' of New York, and our 
Supreme Court has held that in adopting the statute, we likewise 
adopted the settled construction which has been placed upon it by the 
courts of last resort of that state. Stellwagen v. Durfee, 89 N. W. 728. 
In Matter of Westurn, 152 N. Y. 102, it was contended that the amount 
expended in litigation over the will should be deducted from the valua- 
tion of the estate. In refusing to allow such deduction, the court uses 
the following language: "The appellants further insist that the surro- 
gate erred in refusing to deduct from the valuation of the estate the 
sum expended by them in the litigation over the will. We think the 
surrogate properly disallowed this item. It was not a claim existing 
against the decedent or his property.- The tax imposed by the statute 
is upon the interests transferred by will or under the intestate, law of 
the state, ♦ ♦ ♦ the fact that the appellants were put to expense 
in asserting their rights and were embroiled in expensive litigation 
to obtain them was their misfortune. It did not diminish the value of 
the interest which devolved upon them on Westurn's death. It did not 
prevent them receiving the whole interest transmitted to them. It wa6 
practically a charge upon their own property for the benefit of their 
attorneys." Also in Lines' Estate, 155 Pa. 391, it is held that the ex- 
pense of .counsel in litigation among persons claiming as distributees 
of the decedent's estate can not be considered expenses of administra- 
tion, or as debts, or as rightful claims of third parties against the 
decedent or his estate. In view of these holdings, it is clearly my opin- 
ion that expenditures in contesting a will are not exempt from the tax. 

In answer to your third question would say, the rule seems to be 
that in arriving at a determination of the amount of the inheritance 
tax due, debts and rightful claims of third parties, commissions and 
expenses of administration should be deducted in ascertaining the 
taxable value. Matter of Westurn, 152 N. Y. 102; Lines' Estate, 155 Pa. 
391. As to whether the amount of a general tax should be deducted 
from the taxable value of the estate of decedent, depends upon cir- 
cumstances. Disbursements made for the benefit of beneficiaries cannot 
be exempted as part of the debts of decedent. The inheritance tax is 
to be assessed upon the actual and established true cash value of the 
estate at the time of transfer as determined by the judge of probate 
under section 13 of the Inheritance Tax Law. In the determination of 
this amount, if the tax were such a certain and ascertained amount as 
to constitute a lien against the estate at the time of transfer, such 
sum should be excluded. In the determination of the amount of debts 
against an estate, I am of the opinion that taxes paid by an adminis- 
trator should not be included in this amount unless such tax were 
clearly a lien against the estate on the date of death of decedent. 

In regard to your fourth question would pay that it is not entirely 
clear to me what is meant. I do not understand the precise nature of 
the question submitted, and would rather not attempt to answer same 
until I have a clear comprehension of its meaning. If you still wish 
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the question answered, kindly write me a full explanation on the 
principal point you have in mind, and I shall be glad to express an 
opinion at my earliest opportunity. 

Yours respectfully, 

HORACE M. OREN, 

Attorney General. 



GENERAL ELECTION LAW.— Supervisors have power to change dis- 
tricts from which representatives are to be elected, provided the 
Constitutional provisions are not violated. 

September 22, 1902. 
Hon. John Baird, Saginaw, Michigan. 

Dear Sir — I have before me your communication of September 3d, 
in which you submit for my consideration the following: "At the 
October session of the Board of Supervisors of Saginaw County, the 
County of Saginaw was divided into two representative districts, the 
city and seven townships comprising one district in which it was pro- 
posed to elect two representatives on a general ticket. The other dis- 
trict consists of twenty townships in which it is proposed to elect one 
representative. The precise question on which we desire your opinion 
is, has the board of supervisors the power to add seven townships to 
the City of Saginaw, this territory comprising one district, and elect 
two members of the Legislature upon a general ticket in this district?" 

Replying thereto, I would say that I have given the question raised a 
very careful consideration, and that I have been unable to convince 
myself that the courts would say that the board of supervisors of 
your county has violated the Constitution of the State in making thQ 
division of Saginaw County into districts as it has done. As the ques- 
tion presented is a close one, my conclusion may admit of doubt, and 
the courts might be inclined to take the contrary view, but I would 
be surprised if they did. The Constitutional provision under which 
the board of supervisors acted is as follows: 

"Each representative district shall contain, as nearly as may be, an 
«qual number of inhabitants, exclusive of persons of Indian descent 
who are not civilized or are members of any tribe, and shall conRJst 
of convenient and contiguous territory. But no township or city shall 
be divided in the formation of a representative district. When any 
township or city shall contain a population which entitles it to more 
than one representative, then such township or city shall elect by gen- 
eral ticket the number of representatives to which it is entitled. Each 
county hereafter organized, with such territory as may be attached 
thereto, shall be entitled to a separate representative when it has 
attained a population equal to a moiety of the ratio of representation. 
In every county entitled to more than one representative, the board 
of supervisors shall assemble at such time and place as the Legisla- 
:ture Qhall prescribe and divide the same into representative districts, 

9 
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equal to the number of representatives to which such county is en- 
titled by law." (Sec. 3, Art. 4.) 

The Board of Supervisors of Saginaw County found in the City of 
Saginaw some forty-two thousand inhabitants, and in the county out- 
side in the neighborhood of thirty-nine thousand inhabitants. Their 
duty in the first instance was to divide the county "into representative 
districts equal to the number of representatives to which the county 
was entitled by law," each district containing, as nearly as possible, 
an equal number of inhabitants. In creating these districts no town- 
ship or city could be divided, but each township or city that contained 
a population which entitled it to more than one representative, to be 
made into a separate district with the number of representatives to 
which it was entitled. 

Saginaw City was clearly entitled to one representative, with a moiety 
of eighteen hundred over the ratio of twentj'-f our thousand two hundred^ 
which had been adopted by the legislature. Outside of the city there was 
the full ratio and a moiety of fifteen thousand. It may be claimed that 
Saginaw City, by reason of its ratio and moiety, was entitled to two repre- 
sentatives, but on the same basis, the balance of the county would be en- 
titled to the same number, and the legislature had only allotted three 
representatives to the county. To grant extra representation to the Sagi- 
naw moiety, and not to the moiety possessed by the outside townships, 
would very much disturb the equality of representation which the consti- 
tution clearly intends. Were it conceded that a township or city was 
entitled to more than one representative because it had a moiety beyond 
the ratio upon which representation has been granted, a case might 
readily be conceived where the result would be reached that the rest of the 
county would receive no representation at all. For instance, suppose 
Saginaw County had 52,000 inhabitants, 41,000 being in the city and 
11,000 outside. The county would be entitled to two representatives. 
Certainly the city could not have both of them to the exclusion of the 
balance of the county. Both representatives would have to be elected 
from the county at large inasmuch as the city, under the constitution^ 
cannot be divided. 

It would seem to me a fair construction of the clause which says that 
when any township or city shall contain a population "which entitles it 
to more than one representative,^' would cause it to read somewhat as 
follows, "when any township or city shall contain a population equal to 
the full ratio that entitles it to one representative with a moiety which in 
the judgment of the board of supervisors entitles it to an additional rep- 
resentative, then such township or city shall elect on general ticket," etc. 
In other words, the phrase, "which entitles it to more than one repre- 
sentative" would refer to the judgment of the board of supervisors, in 
determining the arrangement of the representative districts. 

I do not see wherein any provision of the constitution has been violated 
by the board of supervisors of Saginaw County. The representative dis- 
tricts have been made fairly equal in inhabitants in proportion to the 
number of representatives assigned to each. No township or city has 
been divided in the formation of districts. The only instance in which it 
may be claimed that the constitution has not been followed is in the fact 
that the number of districts created is not equal to the number of repre- 
sentatives to which the county is entitled by law. But that would be 
impossible in any county (such as Wayne and Kent), where there are 
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single townships or cities, each entitled to more than one representative. 
Certainly that is not a paramount consideration to be observed regardless 
of consequences. 

In attempting to frame a theory of apportionment contrary to that 
which was evidently adopted by the board of supervisors of your county, 
I find that in application to states of facts that may readily arise* they 
reduce themselves to impossible propositions, which would result in mani- 
festly unequal representation or no representatives at all. 

Having come to the conclusion which I have, I think it would be foll> 
upon my part to advise the taking of any action to overthrow that which 
has been taken by the board of supervipors. It is possible that some of 
your legal advisers in Saginaw may disagree with my conclusion, and 
upon appeal to the courts the latter may not agree with me,^but I am 
quite sure that, if an appeal to the courts is made, the merits of the con- 
troversy will not be all found on one side. 

Yours respectfullv, 

HORACE M. OREN, 
Attorney Genera). 



CORPORATION LAW.— Foreign corporations doing business within 
this State must comply with the conditions and be subject to the 
same restrictions imposed upon Michigan corporations of like char- 
acter. This is true when such foreign corporations seek to perform 
in this State their full corporate functions and not to single trans- 
actions, as becoming a trustee for bondholders of a Michigan cor- 
poration. 

September 24, 1902. 

Messrs. Blake, Lash & Cassels, Barristers, Canadian Bank of Com- 
merce Bldg., Toronto, Ontario. 

Gentlemen — I find, on my desk at Lansing, a letter from the Secre- 
tary of State in which he says that his office is in receipt of a copy of 
the articles of association of the National Trust Company, of Ontario, 
and he also encloses a letter from you, of date September 20th. The 
Secretary of State asks my opinion as to the following questions, viz: 
whether or not, after compliance with the requirements of our law, 
which provides for the filing of copies of articles of association with 
our Secretary of State, your company, which is chartered to do a trust, 
deposit and security business, would not become, so far as relates to 
its status in Michigan, subject to all the restrictions, requirements and 
liabilities of a corporaton organized under the provisions of Act No. 
108 of the Public Acts of 1889. This last named act refers to com- 
panies organized to do a trust, deposit and security business under the 
laws of the State of Michigan. It has certain provisions regarding 
capitalization different from the capitalization of your company, it 
also requires a deposit of securities in the office of the Treasurer of the 
State, to a large amount, and it also subjects the corporation to exam- 
ination by the bank examiner of the State of Mchigan. My answer to 
the question of the Secretary of State will have to be to the following 
effect, viz: that where a foreign incorporaton, chartered to do business 
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of the same kind and character as is permitted to Michigan corpora- 
tions, applies to the Secretary of State to have its articles of associa- 
tion filed and to have the privileges in effect of a Michigan corporation, 
that it becomes subject to all the restrictions, requirements and liabil- 
ities provided in the Michigan incorporation act. This is expressly 
provided by Act 270 of the Public Acts of the State of Michigan for 
1895. 

I judge from your letter to the Secretary of State tt^at you are 
not intending to engage in the general business that your company is 
chartered to engage in, within the limits of the State of Michigan, but 
that you have in mind the protection of the cestui que trust, or for the 
protection of bondholders upon a Michigan mortgage, wherein your 
company will be denominated as trustee. You will possibly recall that 
I am the attorney for the company intending to issue these bonds, and 
am familiar with the transaction contemplated. I presume that you 
want to be assured that if the National Trust Company becomes trus- 
tee for these Michigan bonds, that in case it was sought to foreclose 
the mortgage that your company would have full authority and right 
to proceed in the courts of the State of Michigan. Certainly, for this 
single transaction you would not deposit two hundred thousand dol- 
lars of securities in the treasury of the State of Michgan, as would 
be required by the act of 1889. 

I think that you must be under a misapprehension as to the terms 
of our Michigan law and decisions relative to the right of non-resident 
corporations of Michigan to do business in Michigan. It has never 
been held by our courts, nor is it prescribed by our law, that a single 
transaction, such as purchasing a parcel of land, loaning money upon 
mortgages, or analogous, separate transactions, constitute a doing of 
business such as would require either the payment of a franchise fee 
or the filing or recording of the articles of association of the foreign 
corporation in the office of the Secretary of State. To my personal 
knowledge, I know of a great many cases where trust companies, 
located in Cleveland, Chicago, Philadelphia, and other points outside 
the State of Michigan, have become trustees for bonds or mortgages 
given by Michigan corporations covering Michigan property. Our 
courts have indicated the law to be that by the ordinary rules of state 
comity, contracts of foreign corporations made and entered into in the 
State can be enforcible in our State courts. The laws of Michigan are 
intended to restrict the rights only of those outside corporations that 
come into the State and seek to perform the full corporate functions 
and establish offices in the State, that do, in the literal sense, such a 
business within the State as they are chartered to do. I do not think 
there is the least doubt but that under our Michigan laws you are not 
debarred from entering into the transaction contemplated, without any 
regard to establishing yourselves under the laws of the State of Michi- 
gan, the way which you evidently had in mind. In any event, I think 
you certainly will be getting much more than, or perhaps much less 
than, you have bargained for in offering your articles for filing with 
our Secretary of State. Y^'ou get, not only the privilege of being to all 
intents and purposes a Michigan corporation in the State of Michigan, 
but you get, at the same time, corresponding restrictions and burdens, 
and unless you comply with these restrictions, etc., you have acquired 
no rights even by the filing of your articles. 
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I would refer you to the case of Cooper Manufacturing Company v. 
Ferguson, which will be found in Volume 113, U. S. Supreme Court 
Reports, page 727, as indicating the principle that I have in mind when 
I state that the law of Michigan is that single transactions, such as 
you are proposing to do in reference to the St. Mary's Traction* Com- 
pany bonds, do not constitute such a doing of business as are intended 
by our corporation laws to require the filing of articles of association 
with the Secretary of State and the payment of a franchise fee, and 
that contracts that are so made are enforcible. 

Very respectfully, 

HORACE M. OREN, 

Attorney General. 



BOARD OF EXAMINERS OF BARBERS.— The executive in commis- 
sion of person appointed to such board cannot, by limiting the term 
of an appointee to a certain date other than that fixed by statute, 
thus limit the term of the officer. 

September 28, 1902. 
Hon. A. T. Bliss, Governor, Lansing, Michigan. 

Dear Sir — ^You request opinion as to the date of expiration of the 
several terms of the members of the Board of Examiners of Barbers, 
under the provisions of Act 212 of the Public Acts of 1899. This act 
took effect about the twenty-second day of September, and section one 
makes provision as follows: ^^Section 1. That the Governor shall, on 
or before the first day of October in the year eighteen hundred ninety- 
nine, appoint a barber to serve for one year, a barber to serve for two 
years, and a barber to serve for three years, who with their respective 
successors to be appointed annually thereafter and to serve for the 
term of three years each shall constitute a Board of Examiners of 
Barbers." As I am informed by Major Johnson, the several appoint- 
ments to membership upon this board were made as follows: In June, 
1899, prior to the taking effect of the act, a full complement of the 
board was appointed by Governor Pingree, the commissions reading 
for one, two and three years from the date of appointment respectively. 
In 1901 a new act was passed, which provided in section 1: "The Gov- 
ernor shall, on or before the fifteenth day of June in the year nineteen 
hundred one, appoint one barber to serve for one year, one barber to 
serve for two years, and one barber to serve for three years, who, with 
their respective successors to be appointed annually therafter and to 
serve for the term of three years each, shall constitute a Board of 
Examiners of Barbers," etc. In accordance with the provisions of this 
act a new board was appointed, which assumed to discharge the duties 
of the office until the act was declared unconstitutional by the Supreme 
Court. PVom time to time, upon the expiration of the terms fixed in 
the original commissions, appointments, of successors to the members 
of the board whose terms expired, were made and commissions issued, 
dated, in each instance, in June, and expiring on a date named in June. 

On June 14th, 1902, the last appointment was made; the order for a 
commission, which the commission follows in terms being as follows: 
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"No. 307. Executive Office, June 14th, 1902. To the Secretary of State. 
Let a commission, bearing date June 14th, 1903, issue to Joseph H. 
Hooper, of Ishpeming, County of Marquette, as a member of the Board 
of Examiners of Barbers, for full term expiring June 14th, 1905. A. T. 
Bliss,' Governor." At the time of Mr. Hooper's appointment, Charles 
Rieger of Detroit was a member of the board, and claimed to hold until 
October 1st, but after the appointment of Mr. Hooper he resigned, 
which resignation, I understand, has never been accepted. 

Two questions present themselves: 

First. When do the terms of office of the members of this board 
expire, — in June as limited in the commissions issued, or on October 
1st? and. 

Second. What is the status of the last appointment made, and the 
official character, if any, of Mr. Hooper? 

The first question is one easy of solution. The statute contemplated 
that the terms of the first appointees should end on the first day of 
October and that the terms of subsequent appointees should begin and 
end upon that date. The statute fixing the term, appointments to 
office must follow that statute, and it is not within the authority of the 
executive to alter the term which the statute fixes. It therefore fol- 
lows as a necessary corollary that if the executive could not, by inten- 
tionally issuing a commission limiting the term of an appointee to a 
certain date o^her than that fixed in the statute, thus limit the term 
of the officer, he could not, by a misunderstanding of the provisions of 
the statute, so limit the term. Throop on Public Officers, sections 
312-314; People v. Lord, 9 Mich. 327; Stadler v. Detroit, 13 Mich. 346; 
Brower v. O'Brien, 2 Ind. 423 ; Hench v. State, 72 Tnd. 297. 

The answer to the second question, as to the official character of 
Mr. Hooper and the status of his appointment, is not so clear. Two 
possible theories arise. One, that the appointment to the office, in 
which there was no vacancy, was void; and the other, that the appoint- 
ment is valid, to take effect upon the expiration of the previous term, 
and it is possible that cases might be found to support each theory. 
This question it is not, however, necessary to decide, as even though the 
appointment of Mr. Hooper was valid, to take effect at the expiration 
of the previous term, when made, he has not complied with the provi- 
sions of the statute, (sections 1156, 1158, C. L.) which seem to require 
officers appointed by the Governor to file with the Secretary of State 
* an oath of office within sixty days from the date of receiving their 
commission or appointment, and that "in default thereof, such com- 
mission or appointment shall be null and void;" and I am informed by 
the Secretary of State that although more than two months from the 
date of issuing the commission to Mr. Hooper has elapsed, no oath of 
office has been filed by him. If desired, a new appointment of Mr. 
Hooper may be made, to take effect upon the expiration of the term of 
the outgoing member of the board. 

Respectfullv, 

HORACE M. OREN, 

Attorney General. 
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STATE MILITARY BOARD.— The action of the State Military Board in 
allowing claims of a military character is final and conclusive. 

The claims so allowed were upon the order of Commander in Chief 
of the military forces, and no authority exists in any officer, civil or 
military, executive or udicial, to question the same. 

October 2, 1902. 
Honorable Aaron T. Bliss, Governor, Capitol, Lansing. 

Dear Sir — My opinion has been requested upon the character and effect 
of allowance of certain items allowed by the State Military Board and 
paid from State funds, consisting of certain traveling and other expenses 
of the Commander-in-Chief of the military forces of the State and Staff 
to attend the inauguration of President McKinley in Washington, in 
March, 1901. 

This trip was taken and the expenses so allowed and paid were in- 
curred, as I have been informed, upon orders of the Commander-in- 
Chief of the military forces of the State, and the several members of the 
Staff and other military officers, by whom such expenses were incurred, 
attended pursuant to such orders. Under these circumstances but one 
conclusion can be reached. Any orders of the Commander-in-Chief of 
the military forces of the State, partaking of a military character, would 
be entitled to respect, and any officer to whom those orders were issued 
would be required to obey the same without question. The question of 
the propriety of any particular order, or of the necessity, at any time, 
of the presence of the Commander-in-Chief and his Staff and other mil- 
itary officers of the State at a particular place, is a question which has 
been left to the sole and exclusive discretion of the Commander-in- 
Chief, and no authority exists in any officer, civil or military, executive 
or judicial, to question the same, and the presumption is that the Exec- 
utive will not abuse his authority and discretion as Commander-in-Chief. 
If an abuse of discretion takes place, the sole redress is with the elec- 
tors or the legislature. 

The State Military Board, pursuant to authority imposed upon it by 
statute has passed upon and audited these claims, and its action is 
final and conclusive, so far as it has acted upon matters within the dis- 
cretion confided to it by statute. The law vests in this board the 
authority to "audit all claims and accounts of a military character 
against the State," (1606 C. L.) and if the claims audited were of such 
a description that they might have been of a military character, the 
action of the board in auditing and allowing and thus finding them to be 
of a military character and a claim against the State is conclusive. The 
.legislature has confided this authority in the military board, and as was 
said by the Supreme Court in the case of Lachance v. Auditor General, 
77 Mich. 556; "It is to be taken for granted XhRt the Legislature can 
protect the State by all necessary safeguards, and neither any State 
officer nor this court has been given any power to substitute his or our 
judgnient for that of the auditing authority, acting upon matters legally 
referred to that person or body." 

It is true, that by statute (section 29, act 204, 1901,-1669 0. L.) the 
accdnntB and vouchers for the expenditure of money drawn by the 
Quartermaster General are required to "be filed with and audited by the 
Auditor General before he shall issue his warrant for any new estimate." 
This provision, however, does not confer upon the Auditor General the 
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authorit}' to audit, as an original auditing officer, and to disallow the 
items of allowance of the State Military Board: but his anthority is 
simply to reject such items as were not properly within the discretion, and 
could not properly have been acted upon by the board, — in other words, 
such items as were beyond the power of the board to pass upon, and such 
as would not constitute a claini against the State of a military character. 
If the claim could be of a military character the Auditor General has 
no discretion in the matter, as the previous action of the Military Board 
in finding it to be such a claim is final. 

Respectfully, 

HORACE M. OREN, 

Attorney General. 



LAND GRANTS. — A release was asked for from the State, of certain 
land that had been certified to the State by the United States, but the 
same was never earned or patented, but was released by a certain rail- 
road to the State. 

Later, certain grants which were opposite to and coterminous with 
uncompleted portions of the railroad, were declared forfeited by and 
to the United States, and were declared to be part of public domain. 

The Governor, by a cerain joint resolution of the Legislature, was 
authorized and has power to act until all the lands coming within the 
provision of the joint resolution are properly relinquished to the 
United States. 

October 2, 1902. 

Honorable Aaron T. Blis^s, Governor, Lansing, Michigan. 

Dear Sir — I have before me your favor of September 16th, enclosing 
communication from Honorable John R. Gordon, of Marquette, request- 
ing the release, by the State, of its interest in the S. i/o of the S. W. ^ 
of section 9, town 40 north, range 24 west. This description forms a 
part of the tract certified to the State under an act of Congress of June 
3, 1856, and supplementary act, enlarging the grant, and I find upon in- 
quiry at the office of the Commissioner of the State Land Office, that the 
same was never earned or patented, but that it was included in the 
lands released to the State by the Marquette, Houghton & Ontonagon 
Railroad Co. prior to 1889. By the act of Congress of March 2, 1889, 
these grants which were opposite to and coterminous with uncompleted 
portions of the roads, to aid in the construction of which they had been 
granted were declared forfeited to the United States, and the United 
States, by said act, assumed title thereto and declared the same to be a 
part of the public domain. By joint resolution 19 of 1889, approved June 
15, 1889, it was provided, "That the Governor be and is hereby authorized 
and empowered to relinquish and surrender to the United States all the 
lands heretofore certified to this State under the act to aid in the con- 
struction of said roads which are opposite to or coterminous with the un- 
completed portions of said roads, and all other lands certified to the State 
for the Marquette, Houghton & Ontonagon Railroad Company or the Little 
Bay de Noquet and Marquette Railroad Company, which have not been 
earned nor heretofore patented by the State to said companies : Provided, 
That nothing herein contained shall be construed as authorizing a sur- 
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render or conveyance by the State of Michigan to the United States of any 
lands heretofore patented by the State of Michigan to the Marquette, 
Houghton and Ontonagon Railroad Company and by said company con- 
veyed to the Michigan Land and Iron Company, limited: Provided fur- 
ther, That such relinquishment and surrender shall in no manner abridge 
or impair the right of the State to any lands acquired under or by virtue 
of the act of Congress of September 28, 1850, known as the 'Swamp land 
grant.' The land in question, as I am informed by the Commissioner of the 
State Land Office, comes within the terms of this joint resolution, and 
never having been earned or patented, and not having been acquired under 
the "Swamp land grant," but having been approved to the State for the 
fulfillment of a trust, which has been by Congress declared forfeited, the 
State makes no claims thereto. 

The question for consideration, therefore, is whether you have author- 
ity, under the joint resolution in question, to release the land in question 
so as to relieve its title from the cloud which, by construction of the 
Department of the Interior, arises, from its having been assigned to the 
State and never expressly relinquished. The joint resolution in ques- 
tion names the Governor as an officer, and provides that "he is hereby 
authorized and empowered to relinquish and surrender to the United 
States," and this, it seems to me, imposed continuing authority upon the 
Executive to act until all the lands coming within the provisions of the 
resolution are properly relinquished. 

Respectfullv, 

HORACE M. OREN, 

Attornev General. 



GENERAL BANKING LAW.— Under Section 1 of, all banks in cities 
having a population of not less than 20,000 and not more than 110,000^ 
must organize with a capital of not less than f 100,000. 

October 29, 1902. 

Hon. George L. Maltz, Commissioner of the Banking Department, Cap- 
itol, Lansing, Michigan. 

Dear Sir — I am in receipt of your letter of the 22nd instant, enclosing 
letter from William Shakespeare of Kalamazoo, Michigan, relative to 
the amount of capital stock a State bank is required to have under Sec- 
tion 1 of the general banking law, the particular question being whether 
a State bank could be organized at Kalamazoo, a city of over twenty 
thousand inhabitants, with a capital of less than f 100,000.00. 

The section in question provides for the organization of State banks 
and prescribes the minimum capitalization authorized, the amount vary- 
ing according to the population of the city or village in which the bank 
is established, as follows: 

u « « « Banks with a capital of not less than twenty thousand 
dollars may be organized in a city or village the population of which does 
not exceed fifteen hundred inhabitants, and with a capital of not less 
than twenty-five thousand dollars in a city or village the population of 
which does not exceed five thousand inhabitants, and with a capital of 
not less than fifty thousand dollars in a city or village the population of 
10 
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which does not exceed twenty thousand inhabitants, and with a ca/pital of 
not less than one hundred thousand dollars in cities not less than one 
hundred and ten thousand inhabitants, in cities over one hundred and ten 
thousand inhabitants a capital not less than two hundred and fifty thou- 
sand dollars. ♦ • ♦ " 

It will be noted that in prescribing the minumum capitalization of 
banks in cities of twenty thousand inhabitants and under, the words 
"the population of which does not exceed," are used, while in referring 
to the capitalization of banks in cities of one hundred and ten thousand 
inhabitants the words "not less than" are employed. If the words of 
the statute are given their literal signification it is apparent that the 
minimum capitalization of one hundred thousand dollars applies only 
to banks in cities of one hundred and ten thousand inhabitants, and that 
as to banks in cities the population of which exceeds twenty thousand 
inhabitants and is less than one hundred and ten thousand inhabitants 
the statute does not prescribe the minimum capitalization. The inten- 
tion of the Legislature in that portion of the statute quoted undoubt- 
edly was to prescribe the minimum capitalization of banks in cities the 
population of which does not exceed a certain number of inhabitants, 
and I do not believe it was the intention to eliminate from the statute 
all reference to the minimum capitalization of banks in cities the popu- 
lation of which is between twenty thousand and one hundred and ten 
thousand inhabitants. The words of the statute should, in my opinion^ 
be interpreted according to that meaning which the Legislature intended 
to express, although this may involve a departure from their literal sig- 
nification, and the meaning intended to be expressed by the words of the 
statute is, I believe, that banks with a capital of not less than one hun- 
dred thousand dollars may be organized in cities the population of which 
does not exceed one hundred and ten thousand inhabitants. Under this 
construction a State bank organized in Kalamazoo, a city of over twenty 
thousand inhabitants, would b^ required to have a capital stock of not 
less than one hundred thousand dollars. 

Respectful Iv, 

HORACE M. OREN, 

Attorney General. 



INHERITANCE TAX LAW.— The deceased left all her property to a 
niece, with the exception of JIO.OO which she left to her son. The son 
threatened to contest the will, and an agreement was made whereby 
each received half of the decedent's property. The portion going to 
the son is not exempt from the inheritance tax law under Section 2. 
Where the whole value of the estate passing to persons not exempt 
by Section 2 exceeds fSOO.OO, the whole amount is taxable and there 
is no exemption. 

October 29, 1902. 
Hon. Milo D. Campbell, Coldwater, Michigan. 

Dear Sir — I have your letter of the 27th inst. with enclosures, from 
which it appears that Sarah Foster, deceased, by will, devised and be- 
queathed all her property, real and personal, except ten dollars, to one 
Florence L. Meller, a niece, and the sum of ten dollars to her son and 
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only child, Leander Stevens; that upon presentation of the will for 
probate, the son threatened to contest the same, which subsequently 
resulted in a compromise, which is evidenced by a contract filed in the 
Probate Court whereby the estate, amounting to in the neighborhood 
of four thousand dollars, is to be equally divided between the son and 
Mrs. Meller. Pursuant to such agreement the will was probated, and 
the question now arises as to whether the portion of the estate going to 
the son is entitled to exemption under Section two of the inheritance 
tax law. 

Under the Michigan law the transfer of property by the death of a 
decedent takes place upon the deaths and not upon the distribution. It 
is true, where the transfer takes place pursuant to a will, the will must 
be probated before the devisee or legatee is entitled to the full enjoy- 
ment of the transfer; but when the will is once probated, the probate, 
for all purposes relating to the existence and transfer of the title, relates 
back to the death of testator. (Richards v. Pierce, 44 Mich. 444). The 
tax is imposed upon the transfer, which is measured by the value of the 
property passing from the decedent to the legatee or devisee. As the 
transfer takes place at the time of death, the tax likewise attaches at 
the same instant, and any subsequent change in the condition of the 
estate, whether by compromise or otherwise, can not affect the amount. 
The will, in this case, vested in Mrs. Meller the entire interest therein 
bequeathed to her, and if she subesquently, by way of compromise, 
parted with a portion of the property received under that will, the 
amount of the transfer to her would not be affected, or the amount of 
the tax reduced thereby. This view is borne out by the case of Matter 
of Westurn, 152 N. Y. 102; where, upon the claim that certain expendi- 
tures made in carrying on litigation over the will, should be deducted 
from the value of the transfers before computing the inheritance tax, 
it was said: "We think the surrogate properly disallowed this item. 
It was not a claim existing under the decedent or his property. The tax 
imposed by the statute is upon the interests transferred by will or under 
the intestate law of the State. The devolution of the property and the 
right of the State have their origin at the same moment of time. The 
ascertainment of the value of the taxable interest and the fixing of the 
tax necessarily takes place subsequent to the death. But the guide is 
the value at the time of the death, when the interests were acquired. 
The fact that the appellants were put to expense in asserting their rights 
and were embroiled in expensive litigation to obtain them, was their 
misfortune. It did not diminish the value of the interest which de- 
Tolved upon them on WeFturn's death. It was a loss, but a loss to their 
general estate. It did not prevent them receiving the whole interest 
transmitted to them. The fact that the court charged certain costs and 
allowances in their favor upon the estate did not change the situation. 
It was practically a charge upon their own property for the benefit of 
their attorneys." (102). The case of In re Edson, 56 N. Y. Supp. 409, 
bears out the same theory. It there being held that the inheritance tax 
was to be computed in accordance with an order of the court construing 
the same, rather than in accordance with a judgment entered by consent, 
where the State was not made a party. Upon the effect of the New York 
decisions, I call vour attention to the case of Stellwagen v. Durfee, 
89 N. W. 728. 
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Upon the question of whether Mrs. Meller is entitled to the exemption 
of five hundred dollars given by section one, I would say that under that 
section, where the whole value of the estate passing to persons not ex- 
empt by section two, exceeds five hundred dollars, the entire amount is 
taxable, and there is no exemption. 

Yours respectfully, 

HORACE M. OBEN, 

Attorney General. 



BOARD OF STATE TAX COMMISSIONERS.— The functions of, do not 
extend to equalization, but end with its review of the various assess- 
ment rolls of the State. Function of equalization belongs to Board 
of Supervisors. 

October 30, 1902. 

William B. Brown, Esq., Prosecuting Attorney, GLrand Rapids, Michigan. 

Dear Sir — Referring to the matter of the respective authority of the 
Board of State Tax Commissioners and the Boards of Supervisors with 
respect to equalization, I would state, that in my judgment, the functions 
of the Board of State Tax Commissioners do not extend to equalization, 
but end with its review of the various assessment rolls of the State. 
While it may have supervisory authority beyond this^ yet I find nothing 
in the law organizing this board, defining its duties and conferring its 
authority, w^hich deprives the several boards of supervisors of the func- 
tion of equalization, conferred upon them by statute. In the perform- 
ance of the latter duty — that of equalization — the law requires the exer- 
cise, by the supervisors, of their honest judgment upon the various 
assessment rolls submitted for their consideration. It is their duty to 
raise those found to be below a basis of fair cash valuation, as well as to 
low^er those which may be above a basis of fair cash valuation, so that 
the various rolls will be equalized, by being put upon the same basis. 
W^hile a review^ of the rolls by the board of State Tax Commissioners 
may, and undoubtedly does, raise a presumption that the review has 
brought the rolls more nearly to a conformity to the basis of cash valua- 
tion which the law requires, yet a board of supervisors is not bound by 
this valuation, unless it honestlv believes it to be correct. 

Until the Legislature changes the present law in this regard, the 
various boards of supervisors have paramount authority w'ith respect to 
equalization. No doubt, means of adequate redress might be found 
against a fraudulent, unwarranted or unlawful exercise of this function, 
and it is quite probable that supervisors might make themselves amenable 
to removal from oflSce or criminal prosecution, in case of an abuse of dis- 
cretion, by a flagrant disregard of the true basis of equalization, i. e., 
an apportionment of the State and County taxes among the several 
municipalities of the county, in proportion to the actual cash value of 
the assessable property of the respective municipalities. 

Yours respectfully, 

HORACE M. OREN, 

Attorney General. 
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KAILROAD COMMISSIONER.— Has no authority to determine when a 
separation of grades is necessary, nor to order such separation. This 
power lies with the board created bv Act No. 92 of the Public Acts 
of 1893. 

November 6, 1902. 
Hon. Chase S. Osborn, Commissioner of Railroads, Capitol, Lansing. 

Dear Sir — We have your communication of October 22nd, enclosing copy 
of an order made by you, requiring the Grand Trunk Western Railway 
Company to construct and maintain an overhead bridge at the Brown high- 
way crossing of its line, in the village of Potterville, and copies of cor- 
respondence relating thereto. You state that the bridge was made 
necessary by certain changes in the grade of the railroad at this point 
and request that action be taken to enforce compliance with the order 
in question. 

For answer thereto I would say that the Commissioner of Railroads 
derives his authority of supervision over railroads from the statute, and 
unless the statute, expressly or by necessary implication, confers upon 
him authority to order a separation of the grades of railroads and high- 
ways, he possesses no such authority. As the statute existed prior to 
1893, Section 17 of Act 79 of 1873, as amended, (5222, C. L. 1897), vested 
the commissioner with authority to direct corporations owning and oper- 
ating railroads to erect and maintain bridges at points where a highway 
or street is crossed by a railroad, as the public safety might demand. 
The provisions of this section, so far as they relate to the separation of 
grades at the point of intersection of a highway and railroad were, how- 
ever, subsequetnly repealed by the provisions of Act 92 of the Public 
Acts of 1893 creating a crossing board to determine, upon application, 
the necessity for the separation of grades at railroad crossings. (Attor- 
ney General v. Commissioner of Railroads, 117 Mich. 477). 

I understand that it is contended that the provisions of Section 6234, 
€. L. 1897 (§9, Art. 2, General Railroad Law), subdivision fifth, which 
requires a railroad company making a crossing of a street or highway to 
restore such street or highway to its former state, as near as may be; 
together with the provisions of Section 11 of Act 79 of 1873, (5216, C. L. 
1897) requiring the commissioner to examine into the condition and man- 
■agement of all matters concerning the business of railroads in the State, 
so far as the same affect or relate to the interests of the public, and to 
the condition and security of passengers or persons doing business 
therewith, conferred upon the commissioner a supervisory power suf- 
ficient to enable him to order a bridge in a case where the railroad com- 
pany, by making a crossing, has so altered the existing conditions as to 
impair "the safety of the public and render safeguards for its security 
necessary. 

I do not understand that those provisions can have such effect. If, 
by the sections referrd to, authority was conferred upon the commis- 
sioner to secure a separation of grades by ordering the construction of a 
bridge, then the conferring of that authority expressly, by Section 17 
of Act 79 of 1873, above referred to, was unnecessary. The fact that 
authority to order bridges was expressly conferred by Section 17 is an 
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indication that it did not result by implication from the provisions of 
other sections. 

Assuming that the authority to secure a separation of grades, by 
ordering the construction of a bridge, was inferentially conferred upon 
the commissioner by the provisions of the sections referred to; the re- 
vision of all of the laws upon the subject, and the conferring of the author- 
ity to order a separation of grades upon the board created by Act 92 of 
the Public Acts of 1L893, would rejjeal not only the provisions of Section 
17 of Act 79 of 1873, but also the provisions of all other sections con- 
ferring like power. In the case of Attorney General v. Commissioner of 
Railroads, supra, it was said of ihe act creating a board of grade separa- 
tions at the intersections of streets and railroads: "The act of 189^ 
covers the whole question of the separation of grades, and all of the* 
powers which were given to the commissioner under the act of 1873 are 
now cast upon the grade crossing board. The act of 1893 provides a 
full and perfect system upon the subject. By it the powers which^ under 
the former act, are given the commissioner to determine when a separa- 
tion of grades is necessary, and to order such separation, are conferred 
upon a board of three persons, of whom the Commissioner of Railroads ia 
one.'' (117 Mich. 480). 

Respectfullv, 

HORACE M. OREN, 

Attorney General. 



GENERAL ELECTION LAW. — A voter marked a cross in the circle? af 
the head of the Prohibition ticket, and then attempted to mark it out^ 
and afterward put a cross at the head of the Republican ticket, in which 
manner the ballot was voted. Under such a state of facts it has beea 
held that the mark in the head of the Prohibition ticket would be re> 
garded as a distinguishing mark. The provisions requiring the initials 
of the inspector to be placed upon the ballot in ink is directory and 
not mandatory. The provision that requires that the initials of the in-^ 
spector shall be placed upon the upper left hand corner of the back 
side of the ballot, but not upon the perforated comer thereof, is direct- 
ory and not mandatory. 

November 8, 1902. 
Mr. J. H. McCallum, Maniatique, Michigan. 

Dear Sir — ^Your favor of the 5th inst., enclosing marked ballots, and* 
asking for information as to the method of counting same, and present- 
ing certain other questions referring to the construction of the election 
law, at hand and contents noted. The questions presented by your letter 
are as follows: 

First, Where the voter marked a cross in the circle at the head of the 
Prohibition ticket, and then attempted to mark it out, and afterwards 
put a cross at the head of the Republican ticket, in which manner the 
ballot was voted, how should the ballot be counted, if at all? 

Second, Where the inspector, in placing his initials upon the back of 
the ballot, used a blue pencil instead of ink, should the ballot be counted?" 
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Third, Where the initials of the inspector were made upon the perfor- 
ated corner of the ballot, on the upper left hand corner of the back, so 
that when the number on the front side was torn off the initials were 
removed, should the ballot have been accepted and placed in the box, 
and if placed in such box, should it be counted? 

For answer to the first question, I would say that the mark at the 
head of the Prohibition ticket would be regarded as a distinguishing 
mark, under the case of Attorney General v. Glazier, 102 Mich. 396, 405. 

Upon the second question which you present, I would state that cer- 
tain provisions of the election law, particularly those which relate to 
the secrecy of the ballot, have been held to be mandatory in character. 
Attorney General v. McQuade, 94 Mich. 439; Attorney General v. Stilson, 
108 Mich. 419. While other provisions have been held to be directory in 
character. Horning v. Board of Canvassers, 119 Mich. 51. And the 
neglect to obsterve them has been held to be a mere irregularity. People v. 
Avery, 102 Mich. 572. This identical question was presented to the 
Supreme Court in the case of Frazer v. FitzSimmons, 124 Mich. 511, where 
the court refused to determine whether the provision requiring the 
initials of the inspector to be placed upon the ballot in ink was manda- 
tory or directory. I am inclined to think, however, that the provision 
requiring the initials to be placed upon the ballot in ink would be re- 
garded as directory rather than mandatory, and that the use of a lead 
pencil instead of ink would be treated as a mere irregularity. It is no 
fault of the elector that the inspector has used a lead pencil instead of 
ink, and the elector cannot be called upon to determine at the peril of 
losing his vote, as to whether the inspectors have, in all respects, com- 
plied with the statute. In the case of Loranger v. Navarre, 102 Mich. 
260, it was said: "The elector finding the ticket upon the ballot, can 
not be required to determine its irregularity at his peril. ♦ ♦ • He 
may safely rely upon the action* of the officers of the law, who he has a 
right to suppose have done their duty." In Attorney General v. Stilson, 
108 Mich. 422, it was said : "We have frequently held that electors are 
not to be deprived of the result of their, votes by the mere mistakes of 
election officers, when such mistakes do not indicate that the result has 
been changed thereby, and many things occur that can be treated as ir- 
regularities. People V. Avery, 102 Mich. 572. 

With reference to the third question, I would say that the statute ex- 
pressly requires that the initials of the inspector shall be placed upon 
the upper left hand corner of the back side of the ballot, but not upon the 
perforated corner thereof. This requirement of the statute has not been 
complied with, and as placed in the ballot box the ballots contained na 
initials. If this provision of the statute is to be regarded as mandatory 
in its character, the ballots are not to be counted ; if directory merely, the 
omission of the initials will not deprive the elector of his vote. This ques- 
tion is similar in its import to the second question which you present,, 
and I think would be governed by the same principles. 

Respectfullv, 

HORACE M. OREN, 

Attorney General* 



so ATTORNEY GENERAL 

INHERITANCE TAX LAW.— The interest of a resident decedent in the 
personal estate of a previously deceased non-resident is taxable in this 
State. 

November 10, 1902. 
Hon. David S. Frackleton, Judge of Probate, Flint, Michigan. 

Dear Sir — Your favor of the first inst. to Hon. Perry F. Powers, stat- 
ing that the hearing in regard to the inheritance tax upon transfers in 
the estate of Mary Webster, deceased, had been adjourned until Novem- 
ber 11th, has been received by this department. 

The theory upon which it has been claimed that the transfers in this 
estate were exempt from taxation, was that at the time of decedent's 
death the property was represented by real estate in the State of New 
York, and was^ therefore, not taxable in this State. 

The idea that the property represented by the transfers in this estate 
was, at the date of death of decedent, real estate in the State of New 
York, and therefore, not taxable under our inheritance tax law, is erron- 
eous, and based upon a false conception of the facts. When once the 
true state of facts surrounding this property are known, there can be no 
trouble in determining whether or not it is taxable, and no basis of a 
claim that there is no tax. An inspection of the inventory on file in your 
-court indicates that the assets of this estate consisted of three 
different installments, and that these installments were received 
from the estate of Matthew Wiard^ deceased, a resident of the 
State of New York, either by the guardian of Mary Webster, in- 
sane, or the administrator of Mary Webster, deceased. Those install- 
ments are as follows: First, |1J98.67; second, f 39.32, and |1,019.17. 
The first of these items, namely, |1J98.67, was received by James Van 
Vleet, guardian of Mary Webster, on the 14th day of April, 1899; and 
the second of these items, namely, $39.32, (or $29.30), was received by 
him on or about the 13th day of September, 1899; both sums being re- 
ceived in cash and deposited in a bank in Flint. As Mary Webster did not 
die until the first day of April, 1900, the necessary conclusion is reached 
that the transfers represented by cash on hand at the date of her death 
are subject to taxation. 

The item of $1,019.50 was received by the executor of the estate of 
Mary Webster, deceased, some time subsequent to May 20th, 1901. As 
to this item it therefore becomes material to determine as to whether 
it was the proceeds of real estate derived therefrom subsequent to Mrs, 
Webster's death, or the proceeds of personal property. If it existed as 
real estate at the date of Mary Webster's death, we will concede 
that it was not taxable. If it existed as personal property, particularly 
if intangible personal property, its situs would follow the domicile of its 
owner and its transfer would be there taxable. The inheritance tax laws 
of the several states have been almost universally construed as taxing the 
transfer of personal propertv, regardless of location, at the domicile of 
the decedent. Matter of Swift, 137 N. Y. 77. 

Frothinghani v. Shaw, 175 Mass. 59; Estate of Merriam. 141 N. Y. 479; 
In re Coming's Estate, 23 N. Y. Supp. 265; In re Short's Estate, If) P. A. 
St. 66; Bittinger's Estate, 129 Pa. St. 338; Estate of Miller, 182 Pa. St. 
157; In re Cigalas' Settlement, 7 Ch. Div. L. Rep. 355; Matter of Enston, 
113 N. Y. 174, 176. 
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In the case of In the matter of Swift, supra, one of the questions be- 
fore the court was whether tangible personal property situated in another 
state was subject to the law for the taxation of inheritances. In giving 
the opinion of the court, holding that the succession to such property 
was subject to taxation. Gray, Judge, says: "As to the personal prop- 
erty of a resident decedent wheresoever situated, whether within or 
without the State, they are of the opinion that it is subject to the tax 
imposed by the act." (137 N. Y. 88). 

In the case of Frothingham v. Shaw, supra, the estate of decedent, a 
resident of Salem, Mdlssachusetts, included, among other personal prop- 
erty, a ihortgage upon real estate in the State of New Hampshire, and 
the' proceeding was instituted for the purpose of determining whether 
this and other personal property was subject to the inheritance tax law 
of the State of Massachusetts The court of last resort of that state 
held that as the situs of pergonal property followed the domicile of the 
owner, and the succession thereto took place by virtue of and pursuant 
to the laws of the State of Massachusetts, the transfer was taxable under 
the inheritance tax law of that state. (175 Mass. 62) . 

In the matter of the estate of Merriam, supra, one of the questions be- 
fore the court was whether the succession to bonds of a foreign corpora- 
tion was taxable under the transfer tax act of the State of New York, and 
it was held that such succession was taxable. (141 N. Y. 479). 

The facts in reference to this installment of f 1,019.50 are, that at the 
time of the death of Mary Webster it, with the exception of about 
f 128.04, consisted of personal property of an intangible nature in the 
State of New York. It was a portion of the interest of Mary Webster in 
the estate of Matthew Wiard, deceased, then in course of administration 
in Livingston County, New York, which consisted largely of personal 
property. This interest of Mary Webster's being an interest in the dis- 
tribution of an estate consisting of personal property, is governed by 
the cases above cited. The fact that the distributive share of f 1,019.50, 
with the exception of about f 128.04, was the proceeds of personal prop- 
erty appears from the certificate of the Clerk of the Surrogate Court 
for the County of Livingston, N«w York, which is herewith enclosed, 
and which I understand will be received as evidence of the facts therein 
set forth. The fact that the personal* property in question consisted of 
bonds, mortgages, and other intangible property, with the exception of 
a small amount, namely four dollars, appears from a letter of J. A. Dana, 
executor of the estate of Matthew Wiard, deceased. Under the circum- 
stances, this letter may be received as sufficiently setting forth the facts 
therein appearing. Under the case of Matter of Swift, the same rule 
would apply to personal property, whether tangible or intangible, and 
the whole, whether tangible or intangible, for the purposes of taxation 
under the inheritance tax statute^ would be drawn to the domicile of 
the owner for the purpose of taxation upon its transfer. The. effect of 
the New York decisions in this State is set forth in the case of Stell- 
wagen v. Durfee, 89 N. W. 728; which holds that in adopting the New 
York statute, we adopted the adjudicated cases and practice. 
' If any question is raised as to the character of the proof which we have 
furnished, I would say that this certificate and letter furnished are, at 
this point, merely gratuitous upon our part. The property which was 
distributed by the Probate. Court of Genesee COunty was personal prop- 
11 
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erty. There was, and is, nothing before the court to indicate that it ever 
had any other character. And being personal property in this State, the 
presumption necessarily arises that the inheritance tax law is applicable 
and that it is taxable. The burden of proof to show that that property^ 
which has existed in this State only as personal property, and never had 
any other character here, and was distributed as personal. property, was 
real property or is the proceeds of real property, is upon those who claim 
that the property ever had any different character than that which it here 
possessed. The persons making the claim that this property was real 
property in the State of New York at the date of death of Mary Webster 
are entitled to substantiate it, and if they can do so, to be relieved from 
taxation to the extent to which they indicate that it existed as real 
property. If they can not show to the satisfaction of the court that the 
property in question did exist in the State of New York as real estate 
at the date of death of decedent, they must submit to its taxation- 
The certificate which we have furnished, and the letter sent you there- 
.with is for the information of the court, and not for the purpose of 
assuming the burden of proof. 

The resulting conclusion of what has been said is that the entire 
property belonging to this estate, subject to the deduction of ^128.04^ 
for the portion which existed as real estate at the date- of death of de- 
cedent, and four dollars received as rent of real estate, and to the debts 
of decedent and expenses of administration, is subject to taxation. 

Kindly inform us at your earliest convenience of the action which you 
have taken in this matter and the amount of tax which you have fixed, 
in order that we may take an appeal, if necessary. 

Respectfully, 

HORACE M. OREN, 

Attorney General. 



STATE VETERINARY BOARD.— Where a person is a lawful and regu- 
lar possessor of a diploma from a regular veterinary college having a 
course of not less than two years, with sessions of not less than six 
months in each year, upon presenting to said board suificient proof 
thereof; is entitled to registration by said board as a Veterinary Sur- 
geon. 

November 19, 1902. 
H. F. Palmer, Secretary State Veterinary Board, Detroit, Michigan. 

Dear Sir — ^Your letter of the 15th instant received and contents noted. 
Act No. 191 of the Public Acts of 1899, the same being the act under 
which the State Veterinary Board is organized, provides that where » 
person is a lawful and regular possessor of a diploma from a regular 
veterinary college, having a course of not less than two years with 
sessions of at least six months in each year, upon presenting to said board 
sufficient proof thereof, is entitled to registration by said board as a 
veterinary surgeon. 

I have reason to believe that the Grand Rapids Veterinary College is 
a regular college of veterinary medicine and surgery within the mean- 
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ing and intent of said act, and that it has a course of not less than two 
years with sessions of at least six months in each year. If these facts 
can not be successfully controverted it is idle for your board to refuse 
to recognize the graduates of such school. The law in no sense provides 
that the applicant for registration under said act must be the lawful 
possessor of a diploma from a veterinary college recognized by the 
Michigan State Veterinary Medical Association, or by the American 
Veterinary Medical Association. In fact the only thing for the board to 
determine is whether or not the college is a regular veterinary college 
and properly organized under the law as such, and that its course of 
instruction complies with the requirements of the statute. In. other 
words, the provisions of the statute govern and not the individual ideas 
of the members of said board with respect to what the qualifications 
should be. 

Your statements with respect to Dr. Conkey have been threshed out 
long ago in the investigation of said college by State authority. I am 
also advised that proceedings will be instituted against your board in 
the courts to compel it to recognize the graduates of said school, and if 
you have nothing further to present than the facts stated in your letter 
it would be idle for you to even attempt to make a showing in the courts. 
If you have any further or additional facts bearing upon the matter, I 
trust that you will advise me at once. 

■ Respectfully yours, 

HORACE M. OREN, 

Attorney General. 



GENERAL TAX LAW.— Where a bank deducts the amounts which it 
owes to depositors from its credits without specifying particularly the 
names of the depositors and the amount of the deposit, etc. This 
neglect should not operate to deprive the bank of the right to oflf-set 
its debts against its credits as neglect is a mere irregularity. 

November, 13, 1902. 
W. A. Seegmiller, Esq., City Attorney, Petoskey, Michigan. 

Dear Sir — ^Your letter of recent date, requesting information as to 
whether the Petoskey City Bank is entitled to have its indebtedness, by 
way of certificates of deposit, etc., in the amount of f 78,750,81, deducted 
from its property, which consists of discounts, interest and exchange, 
in the amount of f 19,647.12, and caah in the amount of |59,455.82. From 
your letters and enclosures, it appears that this bank made out its state- 
ment of its property upon what is known as -the "General Tax State- 
ment," and that it did not give an itemized statement in detail of its 
debts, how secured, name and residence of creditor, and amount due 
each, etc. This is claimed to deprive the bank of the right to have its 
debts deducted from its credits; and it is upon this specific question, 
which you desire an opinion. 

As I understand it, the State Board of Tax Commissioners havo 
allowed the several private banks throughout the State to deduct th? 
amounts which they owed to depositors from their credits, without tho 
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hsLuk specifying particularly the name of the depositor, the amount of de- 
j)08it8, etc. Under the circumptances, I am inclined to think that the 
neglect in the statement of the Petoskey City Bank to specify particularly 
the names of its depositors and the amounts which they had on deposit, 
should not operate to deprive the bank of the right to offset its debts 
4igainpt its credits ; as the neglect to specify particularly these items would 
he regarded, in a case of this character, as merely an irregularity. 

Another question, however, presents itself. From the statement which 
yvsLB furnished me, it appears that the bank had on hand in cash, |59,- 
455.82. This would be regarded as personal property, and under the rule 
J aid down in the case of Detroit Citizens' St. Railway Company v. De- 
troit Common Council, 125 Mich. 604, I do not see how the debts and 
<]eposit8 of the bank could be deducted from this item, without violating ^ 
Hie rule of equality and uniformity required by the tax law. If, upon 
the reorganization of the Petoskey City Bank as the First National Bank 
of Petoskey, the latter guaranteed the outstanding debts and certificates 
of deposit of the Petoskey City Bank, and the ?59,455.82 was not retained 
rs cash, but represents that portion of the loans and discounts of the 
Petoskey City Bank which have been converted into funds, and have 
rone into the possession of the First National Bank, and are represented 
by its loans and discounts, T am inclined to think that that item would 
he sufficiently a credit to permit the oif setting of debts against it. 

Respectfullv vours, 

HORACE M. OREN, 

Attornev General. 



tsTATE VETERINARY BOARD.— Act No. 191 of the Public Acts of 
1899 in no way clothes the' board with authority to refuse to license an 
applicant for registration as a veterinary surgeon where such appli- 
cant is the regular possessor of a diploma from a regular veterinary 
college having a course of not less than two years with sessions of at 
least six months in each j'car, upon sufficient proof of such facts being 
submitted to the Board. 

December 4, 1902. 

T>rr. H. F. Palmer, Secretary State Veterinary Board, Detroit, Michigan. 

Dear Sir — ^Your letter of November 25th duly received and contents 
r.oted. Replying thereto would say that Act No. 191 of the Public Acts 
t f 1899 in no way clothes your board with authority to refuse to license 
I n applicant for registration as a veterinary surgeon where such appli- 
rant is the regular possessor of a diploma from a regular veterinary col- 
lege having a course of not less than two years with sessions of at least 
':>\x months in each year, upon sufficient proof of such facts being sub- 
mitted to said board. A regular veterinary college is unquestionably a 
college or school of veterinary medicine and surgery organized pursuant 
1o law as such, and teaching the ordinary branches usually taught by 
colleges of such a character. It is not essential that the course of in- 
-*^ traction in each institution should be the same. A regular possessor of 
a diploma would necessarily be a bona fide graduate of a college of the 
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character mentioned. If the board should have knowledge tending to 
establish the fact that an applicant for registration under said act had 
purchased a diploma, not being a botfa fide graduate of such an institu- 
tion, it would be the duty of the board to refuse to issue a license, as such 
applicant under these circumstances would not be the regular possessor 
of a diploma within the meaning and intent of said act. The only re- 
quirements for a license imposed by the provisions of said act are that the 
applicant be the regular possessor of a diploma from a veterinary college 
or school regularly organized as such under the liaw, with a course of 
instruction as therein provided. The statute does not attempt to desig* 
nate the branches which must be taught in such an institution in this 
State. The statute provides for a coui*se of instruction of two years with 
sessions of at least six months in each year. The graduates of one insti- 
tution might be more proficient or more competent to engage in the prac- 
tice of veterinary surgery than those of some other institution, yet both 
institutions be regular colleges within the meaning and intent of the 
statute and your board precluded from showing* any partiality in the 
issuance of licenses to graduates therefrom upon proper application. 

Respectfully yours, 

HORACE M. OREN, 
Attorney General. 



BOARD OF STATE TAX COMMISSIONERS.— Under the provisions of 
Act No. 173 of 1901, the average rate of taxation to be reached is the 
average rate upon all ad valorem taxes spread at large throughout 
the several taxing districts of the State, such as counties, townships 
and cities. 

December 4, 1902. 

Hon. Amariah F. Freeman, President, Board of State Tax Commission- 
ers, Lansing, Michigan. 

Dear Sir — In compliance with your request for my opinion upon 
whether, in ascertaining and determining the average rate of taxation 
upon property (other than railroad property) upon which ad valorem 
taxes are assessed for State, county, township and municipal purposes, 
under the provisions of act 173 of the Public Acts of 1901, you are re- 
quired to take into consideration and include in the amount of taxes 
raised upon property within this State, highway labor taxes, drain taxes,, 
dog taxes, etc., I would say that — 

Under the provisions of said act, the average rate of taxation to be 
reached by the State Board of Assessors is the average rate upon all ad 
valorem taxes spread at large throughout the several taxing districts of 
the State, such as counties, townships and cities. This rule would obvi- 
ously include highway labor taxes and drain taxes which are spread 
npon the townships at large, and would exclude dog taxes and drain 
taxes which are assessed upon property particularly benefited. 

Respectfully vours, 

HORACE M. OREN, 

Attorney General. 
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BOARD OF STATE ASSESSORS.— Sections 10 and 11 of article XIV 
of the constitution as amended in 1900 require that the properties of 
railroad companies be asses-sed at actual cash value, and that the 
average rate reached should be predicated upon actual value; and to 
that end the State Board of Assessors, in determining the rate, have 
the authority to determine the proper divisor by a process equivalent 
to an equalization between its assessment of railway and other prop- 
erty and the assessmei\t reported by the several assessing officers of 
the State. 

December 15, 1902. 
To the State Board of Assessors, Lansing, Michigan. 

Gentlemen — I am in receipt of your request for an opinion upon the 
question of whether, in ascertaining and determining the average rate 
levied upon property other than that of railroad companies heretofore 
paying specific taxes^ upon which ad valorem taxes are assessed for 
Slate, county, tow^nship, school and municipal purposes, your Board is 
bound to take as a divifor the aggregate of the assessed valuation re- 
ported for the year current by the supervisors and assessing officers of 
the State, or the equalized valuation; or, if your Board ascertains and 
believes that neither the assessed or equalized valuation would as fairly 
express the true total cash valuation of the property of the State sub- 
ject to ad valorem taxation as a sum total obtained by adding or sub- 
tracting from the aggregate reported assessments such percentage as 
would result in equalizing or putting the general properties of the State 
on the same basis of valuation as the valuation placed by your Board on 
tlie property subject to its jurisdiction, can such valuation, so reached, 
be used as a divisor? That the dividend should be the aggregate of taxes 
assessed for the current year, for State, county, township, school and 
municipal purposes and that that quotient will represent the average 
rate, admits of no question. 

Your question presents featui^es of difficulty, and depends princi- 
pally for its solution, upon the construction to be placed upon the 
amendatory provisions of article XIV of the constitution as adopted in 
1900. The provisions of sections 10 and 11 of article XIV of the consti- 
tution, as at present existing (the portions italicised having been 
added by the amendment of 1900). are as follows: 

**Sec. 10. The State may continue to collect all specific taxes accruing 
to the treasury under existing laws. The legislature may provide for 
the collection of specific taxes from corporations. The Legislature may 
provide for the assessment of the property of corporations, at its true 
cash value by a ^tate Board of A ssessors and for th^ levying and collec- 
tion of taxes thereon. All taxes hereafter levied on the property of such 
classes of corporations as are paying specific taxes under laws in force 
on November sixth, A. I), nineteen hundred, shall he applied as provided 
for specific State taxes in Section one of this article. 

Sec. 11. The legislature shall provide a uniform rule of taxation ex- 
cept on property paying specific taxes, and taxes shall be levied on such 
property as prescribed by law : Provided, that the legislature shall pro- 
vide an uniform rule of taxation for such property as shall he assessed 
hy a State Board of Assessors, and the rate of taxation on such property 
shall be the rate which the State Board of Assessors shall ascertain and 
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determine is the average rate levied upon other property upon which 
ad valorem taxes are assessed for state, county, toumship, school and 
municipal purposes,^' 

The question presented, briefly stated, resolves itself into this; is it 
the intention of this constitutional amendment that the assessed, the 
equalized or the actual value of the property of the State is to be used 
as the basis of determining the average rate therein referred to and pro- 
vided for, and if the actual instead of the assessed or equalized valua- 
tion is to be used, is it within the authority of the State Board of Asses- 
sors, in case they are not the same, to determine that actual valuation? 

My opinion is this: The chief purpose of the amendment to Article 
XIV of the constitution, adopted in 1900, was to subject the railway 
properties of the State to ad valorem taxation, at a rate equal, as near as 
might be, to the rate enforced upon property generally, subject to gen- 
eral taxation. "Equal taxation," was the watchword, and not to inter- 
pret the constitutional amendment referred to in the light of this evi- 
dent purpose would be to misinterpret it, or at least to incur the danger 
of so doing. 

In establishing the average rate levied upon the other properties of 
the State paying ad valorem taxes, in view of the evident purpose of the 
amendment, we are bound to assume that the people intended the result 
would be a rate that would produce measurable equality in the distribu- 
tion of taxation. This equality was intended to be worked out through 
the agency provided for in the constitution, that is, the State Board of 
Assessors, and by the constitutional amendment it was intended to con- 
fer upon this board in addition, and as incident to the authority to 
ascertain and determine the average rate, the power to reach the actual 
valuation of the property of the State upon which to predicate the same; 
and although it was undoubtedly intended that the board should be 
aided in its determination by the assessed valuation of the several prop- 
erties in the State subject to ad valorem taxation and such other infor- 
mation as might be acquired, it was not intended to restrict the board 
in its determination to the assessed valuation as reached by the various 
assessing officers, nor to make a constitutional determination that the 
several properties of the State paying ad valorem taxes were assessed 
at their actual value. Equality might or might not be the result of the 
use of the reported assessment in determining the average rate. If, in 
the general assessment rolls, property has been uniformly appraised at 
cash value and the same is true of the assessments of your board, the aver- 
age rate found from the reported assessments would be such as the people 
sought to impose in voting the constitutional amendment. 

But if the reported assessments are found to be made on a basis of 
less than actual cash value and there is a total undervaluation of say 
ten, twenty or thirty per cent, as you may find, and 3'ou impose on the 
properties assessed by you on a basis of ten, twenty or thirty per cent 
above the average valuation of the other assessing officers of the State, 
a rate found by dividing the total tax by the total reported assessments, 
the result would be manifest inequality which the people of the State 
did not intend when adopting these constitutional amendments, and 
which might be held to violate the rule of equality and uniformity of 
taxation required bv the constitution. (Pingree vs. Auditor General, 120 
Mich. 95). 
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The difficulty would lie in the fact that unless the element of equaliza- 
tion or its equivalent is introduced in some form or other, inequality ib 
found to result. 

The systems of ad valorem taxation which ha\'^e been in vogue in our 
State since its organization, in the distribution of the taxes of the higher 
upon the lower municipalities where different assessment rolls made 
by separate assessing officers have come up for review, have always pro- 
vided for some form of equalization, and only in a clear case are we at 
liberty to assume that this method of adjustment or its equivalent has 
been dispensed with. 

My opinion is that this constitutional amendment must be considered 
in the light of the history of its enactment, that its evident and un- 
doubted purpose was to produce and not to annihilate equal and uniform 
taxation, and to that end it was intended that the properties of the sev- 
eral' railroad companies should be assessed at actual cash value, that the 
average rate reached should be predicated upon actual values, and to 
that end the State Board of Assessors must be considered, in determin- 
ing the average rate, to have authority to determine the proper divisor 
by a process equivalent to an equalization between its assessment of 
railway and other property and the assessments reported by the several 
assessing officers of the State. The only way to accomplish this equali- 
zation or its equivalent is to reduce the aggregate reported assessments 
to terms of what the State Board of Assessors judge to be fair cash 
value. It may be objected that the Board of Assessors have not the 
detailed information necessary to do more than to make a rough guess 
upon the proposition; but the answer is that the personnel of this board 
is identical with that of the Board of State Tax Commissioners and as 
such board it has acquired and possesses detailed inform.ation as to the 
value of the property of the State and upon the question of whether in its 
assessment actual values have been used, also, that the constitution vests 
it with the authority to apcertain and determine, and that in such ascer- 
tainment and determination its power is supreme, subject only to constitu- 
tional limitations. It is given powers similar to that vested in the State 
Board of Equalization and its determination, if made in the method that 
the constitution contemplates, will be final and conclusive. 

As the above sufficiently indicates the construction to be placed upon 
the provision of the constituiton under consideration, 1 see no necessity 
of going into a discussion of the provisions of the act passed for the 
purpose of carrying into effect the amendment, particularly as the act 
contains, and could constitutionally contain nothing to modify the pro- 
visions of the constitutional amendment. 

In reference to the provision of your act, sectioh 12 of which provides 
that with the record of the average rate you shall record the method by 
which such average rate was ascertained and determined. I have drawn 
up a form of certificate which suggests the method that I think should 
be pursued. 

Yours trulv, 

HORACE M. OREN, 

Attornev General. 
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ORDINANCES to be valid must be- 



(1) Strictly within the authority conferred on the corporation by its 
charter. 

(2) A reasonable exercise of snch authority. 

December 18, 1902. 
Mr. J. H. Cobb, Attorney-at-Law, Alpena, Michigan. 

Dear Sir — Your letter and brief, as well as the copy of the charter and 
copy of amended ordinance, at hand. In answer to your questions will 
say, I have carefully looked over your brief and the aythorities upon the 
questions at issue, and my conclusions are as follows : 

The legislature granted a charter to the City of Alpena, section 13 
of which provided that the common council should h^ve power, and 
made it the duty of said common council, to adopt measures for the 
preservation of the public health. The common council in accordance 
with tie provisions of the charter passed an ordinance Establishing a 
board of health, prescribing the manner of the appointment of the mem- 
bers thereof, and enumerating its powers and duties. Later an ordinance 
was passed providing for the appointment of a city physician by the 
common council, who should have all the powers and perform all the 
duties of health oflficers of townships under the general law, in addition 
to those prescribed by the ordinance, said city physician to be ex-officio 
a member of the Board of* Health and chief sanitary officer of the city. 
Subsequently certain sections of this ordinance were amended and new 
sections added, in which the duties of the city physician were defined 
and a specific sum named as his compensation therefor. 

I call your attention to section 4459 of the Compiled Laws of 1897, 
which provides that the provisions of the law pertaining to the preserva- 
tion of the public health, and the amendments thereto, shall as far as 
applicable, apply to all cities and villages in this State, excepting in 
cases where the charters of such cities and villages contain provisions 
inconsistent therewith. 

The question arises as to the validity of the ordinances. To be valid 
an ordinance must be, First, Strictlv within the authoritv conferred on 
the corporation by its charter; and Second, Must be a reasonable exer- 
cise of such authority. The ordinances in question appear to be a rea- 
sonable exercise of the authority conferred by the charter of said city, in 
that they provide for the appointment of a hoard of health, prescribing 
its powers and duties, and also provide for the appointment of a city 
physician, defining his duties and fixing his compensation therefor, stat- 
ing a specific sum in return for his services. 

I am of the opinion that the board would not have power to give addi- 
tional compensation to the city physician. The fact of his being ex- 
officio a member of the board might have some weight in the case. 

In regard to the city physician employing other physicians to assist 

him, I do not think he would have authority to do so, unless authorized 

by the Board of Health. The Board of Health is empowered to take 

action for the prevention of disease and With the general supervision 

12 
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of the health of the community, and may certainly employ physicians or 
professional aid when necessary. 

Herewith I return you the charter, under separate cover, and enclose 
brief and ordinance. 

Kespectfullv vours, 

HORACE M. OKEN, 

Attorney General. 



INHERITANCE TAX LAW.— A husband died in 1900, leaving his 
property to his widow during her lifetime, to go to their chldren at 
her death, and in 1902 the widow died. The transfers took place upon 
the death of the husband, and they are subject to taxation upon their 
value as of that date, making allowances as under Section 2.^ If the 
widow took a life estate with remainder to children, her interest as 
computed upon her expectancy will be subject to tax if it exceeds the 
exemptions. The children would be subject to tax upon the transfers 
of the present value of the remainder — deducting value of widow's 
expectancy — if amount exceeds exemptions. 

December 19, 1902. 
Hon. Irwin C. Fox, Judge of Probate, Newaygo, Michigan. 

Dear Sir — I have yours of recent date, referring to tax on transfers 
in the estate of Charles Eisnach, deceased. You state that Charles 
Eisnach died November 10, 1900, leaving his property to his widow dur- 
ing her lifetime, to go to their children at her death, and that on No- 
vember 10, 1902, the widow died. The property consisted of fl,300 in 
real estate and $11,550 in personal estate. You request information as 
to whrther the tax became due at the date of death of the husband or upon 
the date of death of the widow, and from which date the penalty of eight 
per cent under section four of the inheritance tax law, would date. 

Under this state of facts, it is clear that the transfers took place upon 
the death of Charles Eisnach, the husband, and that they are subject to 
taxation upon their value as of that date, making proper allowance for 
debts, expenses, and exemption under section two. I assume that the 
widow took a life estate in the entire^ property, with remainder to the 
children. This being so, the widow's interest, as computed upon her 
expectancy, would be subject to the tax if it exceeded the exemptions; 
while the children would be subjct to tax upon the transfer of the pres- 
ent value of the remainder — deducting the value of the widow's ex- 
pectancy — if the amount exceeded the exemption to which they were 
entitled. 

Respectfullv, 

HORACE M. OREN, 

Attornev General. 
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ASSESSMENTS. — One who owns land in contiguous parcels in adjoin- 
ing townships, but resides in the latter and keeps part of his stock 
in each township, should be assessed on such stock in the assessment 
district where such owner or occupant resides at the time the assess- 
ment is made. 

December 18, 1902. 
Mr. Frank Biddle, Big Rapids, Michigan. 

Dear Sir — I have before me your communication of recent date, in 
which you state that you own land in contiguous parcels in Big Rapids 
and Norwich townships, but reside in the latter; that you keep part of 
your stock in the township of Big Rapids and part in the township of 
Norwich, and that the supervisors of both townships claim the right 
to tax the stock. As I understand the matter, the question which you 
wish determined is whether such personal property should be assessed 
In the township of Big Rapids or in the township where such personal 
property is actually kept. 

Relative to the taxation of personal property, section 13 of the general 
tax law (383() C. L. 1897) provides "that all personal property, except as 
hereinafter provided, shall be assessed to the owner in the township in 
which he is an inhabitant on the second Monday of April of the year 
for which the assessment is made." The exceptions referred to in the 
above section are outlined in section 14 of the* general tax law. Subdi- 
vision 1 of this section provides, among other things, that "all goods, and 
chattels situate in some township other than where the owner resides 
shall be assessed in the township where situate, and not elsewhere, if 
the owner or person having control thereof hires or occupies a "farm," 
etc. Subdivision 2 provides that "all animals kept throughout the year 
in some township other than where the owner resides shall be assessed 
to such owner, or the person in possession, in the township where kept." 

However, upon a careful examination of the facts submitted, I am of 
the opinion that the exceptions refeTred to would not govern, but would 
be applicable only in those cases where the entire farm is situated in 
one township or assessing district and the owner a resident of a district 
other than that in which the farm is situated. You state that the land 
you own is situate in contiguous parcels. That being true, I believe the. 
governing section is section 17 of the general tax law (3840 C. L. 1897), 
the language of which is as follows: "No change of location or sale of any 
personal property, after the first day of May in any one year shall affect 
the assessment made in such year. As between school districts and road 
districts the location of personal property for taxation shall be deter- 
mined by the same rules as between assessment districts: Provided, 
That whenever the owner or occupant shall reside upon contiguous 
tracts or parcels of land which lie in two or more assessment districts, 
then the personal property of such owner or occupant shall be assessed 
in the assessment district where such owner or occupant resides at the 
time the assessment is made." 

I believe this section would govern the question, under the state of 
facts which you present. This is the only section of our statute which 
has made provision for such instances, and its language is broad enough 
to apply in those cases where a farm is so divided that it lies in different 
assessment districts. To construe this section so it would be restrictive 



^2 ATTORNEY GENERAL. 

would be to place upon it an unjust and unreasonable construction, not 
warranted by its language. In arriving at this conclusion, I assume that 
there are no material facts other than those you have stated. In order 
to have this section apply, the parcels of land must, as I understand, be 
actually contiguous. If your parcels of land are actually contiguous, I 
do not think there is any question but the personal property to which 
you refer should i)e assessed in the assessment district in which you 
resided at the time the assessment was made. 

Respectfully yours, 

HORACE M. OREN, 

Attornev General. 



GAME AND FISH LAWS. — A person in whose name a license was 
taken out might be prosecuted for knowingly permitting another to 
u?e his license under Section 11 of Article 268, Public Acts of 1897. 

December 19, 1902. 

Mr. Charles E. Brewster, Chief Deputy Game and Fish Warden, Grand 
Rapids, Michigan. 

Dear Sir — Your letter of the 17th instant received and contents noted. 
In answer thereto would say that the person in whose name the license 
was taken out might be prosecuted for knowingly permitting another to 
use his license, under section 11 of act 268 of the Public Acts of 1897. 
It is also possible that the three persons named in your letter might be 
prosecuted for conspiracy to defraud the State of Michigan,, and the 
county of Kent. 

Yours respectfully, 

HORACE M. OREN, 

Attorney General. 



INHERITANCE TAX LAW.— A judge of probate has no authority to 
grant reviews or rehearings or to set aside his determination of any 
inheritance tax. 

Auditor General can only grant refundings upon proper proofs in 
those cases in which upon appeal payment of the tax having been 
made, the determination of the court is set aside and modified. In 
case determination of the judge of probate is not set aside on appeal, 
it is binding and of the same force as any other decree or judgment. 

December 31, 1902. 

■ 

H. L. Delano, Esq., Attorney-at-Law, Mupkegon, Michigan. 

Dear Sir — Your favor of the 26th inst., with enclosures, requesting a 
refunding under the provisions of section 6 of act 188 of the Public Acts 
of 1899, of the inheritance tax in the estate of Mary Leach, deceased, has 
been referred to us for answer. 
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• 

Owing to the recent enactment of our inheritance tax law, there is 
no well defined practice at present upon the subject of refundings; but 
it is not clear to me that you are entitled to refunding in this case. 
Your application is predicated upon an order of the judge of probate 
determining in efifect that the previous order fixing the tax be set aside 
and that the tax was erroneously paid. As I see it, this order was en- 
tered by the judge of probate without jurisdiction, as under the limited 
and statutory authority of the judge of probate in this State, that offi- 
cer has no authority to grant reviews or rehearings, or to set aside his 
determinations. (Hitchcock vs. Genesee Probate Judge, 99 Mich. 128, 
and cases.) Under the inheritance tax law a slightly different practice 
is invoked, by reason of the fact that under section 13, an appeal may 
be taken from the judge of probate to the judge of probate within sixty 
days from the fixing of the tax. The subsequent order cannot be claimed 
to be valid as made on appeal, as it does not appear that appeal was 
regularly taken within the time fixed in the statute. As the order in 
question is void, it is not sufficient of itself to warrant the auditor in 
refunding. 

We come to the question of whether the auditor general can receive 
the affidavits which you furnished to the judge of probate, as proof satis- 
factory of the fact that the tax was erroneously paid, and base his ac- 
tion in refunding or ordering a refunding upon those affidavits. The 
answer to this question depends upon the construction to be placed upon 
, the law. Was it intended that the authority of the auditor general to 
grant refundings upon proper proof presented to him of the facts should 
extend to all cases, or should be limited to those cases in which, upon 
appeal, payment of the tax having been made, the determination of the 
court is set aside or modified. It appears to me that the latter is the 
correct construction, and that the "satisfactory proof" referred to in 
the statute would be proof that reversal or modification of the order 
fixing the tax had been made. Any other conclusion would give to the 
auditor general the authority to review, and in effect, to reverse the or- 
ders of the judges of probate fixing the tax. 

Upon the fixing of the inheritance tax the persons interested are en- 
titled to be heard and have their full constitutional rights observed; they 
are entitled to appeal and to invoke the ordinary procedure for review- 
ing the determination of the judge of probate. In case that determina- 
tion is set aside, the statute indicates the method of obtaining a refund- 
ing; in case that determination is not set aside, it is binding and of the 
same force as any other decree or judgment. 

What has been said is tentative in its character, and I trust that you 
will see its force, and unless you have sufficient reason to suggest why 
this is not a proper construction of the statute and a proper practice 
under it, will withdraw your application for refunding. 

Respectfully, 

HORACE M. OREN, 

Attorney General. 
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INHERITANCE TAX LAW. — The services and expenses of appraisers 
appointed by a justice of the peace under, are governed and are 
entitled to be paid through, State Board of Auditors in same manner 
as the fees of county treasurer in making collection under. 

January 7, 1903. 
Board of State Auditors, Capitol, Lansing. 

Gentlemen — I have your favor of the 5th inst., enclosing voucher 
No. 2860, of Charles E. Lewis, for f 9.00, for services and expenses as 
appraiser under the inheritance tax law (188 of 1899). You request 
information as to whether the services and expenses of appraisers 
appointed by judges of probate in carrying out the provisions of the 
inheritance tax law, are governed by the same principles and are entitled 
to be paid through your board in the same manner as are the fees of 
county treasurers in making the collections of taxes under this act, under 
the opinion rendered to you bv Attorney General Oren on the 16th of 
April, 1902. 

For answer thereto I would say that what was said in that opinion 
in reference to the fees of county treasurers for services rendered under 
this act, applies with equal force to, and governs, the question of the 
allowance and payment by the State of claims for services and reim- 
bursement for expenses by appraisers appointed and acting under and 
pursuant to the provisions of that act. Under what has been said, if 
your board finds that the services and expenses set forth in said bill 
were actually rendered and disbursed, you are authorized to audit and 
allow the same. 

Respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



OSTEOPATHS. — Statute governing, does not permit an osteopath to 
resort to the use of medicine or surgery in the practice of his profes- 
sion. The use of an X-ray machine would not be the practice of 
medicine or surgery within the meaning of Act No. 78 of the Public 
Acts of 1897. 

January 7, 1903. 
Clayton A. Powell, Prosecuting Attorney, Hillsdale, Michigan. 

Dear Sir — Your letter of the 3d instant received, in which you ask 
if it would be unlawful for an Osteopath, duly licensed to practice 
under and pursuant to the provisions of Act No. 78 of the Public Acts 
of 1897, to use an X-ray machine in the treatment of diseases. 

In answer thereto would say that the statute does not permit an 
Osteopath to resort to the use of medicine or surgery in the practice 
of his profession. It is my opinion, however, that the use of an X-ray 
machine by an Osteopath would not be held by the courts to be the 
practice of medicine or surgery within the meaning of said aot, and for 
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this reaBon the Osteopath in question would not be subject to prose- 
cution. 

By reference to Act No. 237 of the Public Acts of 1899 you will find 
that sections 5280 and 5284 of the Compiled Laws, referred to by you^ 
have been repealed. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



COMPATIBILITY OF OFFICES.— Offices of deputy sherifif and city 
marshal and chief of police are not incompatible, and the acceptance 
of either does not ipso facto vacate the other. 

January 8, 1903. 

Mr. Boy J.. Wade, Prosecuting Attorney St. Joseph County, Three 
Rivers, Michigan. 

My Dear Sir — Your letter of the 6th received, wherein you submit 
for my consideration the following proposition: 

''Can one -and the same person hold the office of deputy sheriff and 
that of city marshal or chief of police at the same time, or is an accept- 
ance of one a resignation of the other?" 

The one question to be determined in this connection is whether the 
duties of the one are incompatible with «those of the other. As to 
what constitutes this incompatibility, Meechem on Public Officers and 
Offices, Sec. 422, lays down the following rule: "This incompatibility 
which shall operate to vacate the first office exists where the nature 
and duties of the two offices are such as to render it improper, from 
considerations of public policy, for one person to retain both. It seems 
to be well settled that the mere physical impossibility of one person's 
performing the duties of the two offices, as from lack of time or the 
inability to be in two places at the same moment, is not the incompati- 
bility referred to." The great weight of authority seems fully to sup- 
port the rule 'as above set forth. Consequently the two offices might 
be held by the same person at one and the same time, and the accept- 
ance of either does not, ipso facto, vacate the other. 

Respectfully, 

CHAS. A. BLAIR, 
Attorney General. 
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STATE INSPECTOR OF ILLUMINATING OILS.— Act 26 of 1899 pro- 
ceeds upon the theory that the entire work shall be preformed by 
the oil inspector and his deputies, and *the duty of making the 
official inspection can be performed only by those officers; therefore, 
the State Auditors have no authority to appoint an assistant to a 
deputy and to provide for the payment of such assistant. 

January 29, 1908. 

Board of State Auditors, Capitol, Lansing. 

Gentlemen — I am in receipt of your communication of the 15th inst., 
referring to request of the State Inspector of Illuminating Oils 
that the Board of State Auditors appoint an assistant to one of his 
deputies, for the reason that said deputy has more work than he can 
perform as promptly as the service required. You request my opinion 
as to whether you have authority to provide for the payment of such 
assistant. 

The question which you present seems to be answered by an exam- 
ination of the law relating to the inspection of illuminating oils, (Act 
26 of the Public Acts of 1899). Under the provisions of this act the 
duty therein imposed of examining and testing the quality of oils 
offered for sale by any manufacturer, vendor or dealer is imposed upon 
the State Inspector of Illuminating Oils and his deputies. Under the 
provisions of section 2 of that act, the said Oil Inspector is empowered 
to appoint a suitable number of deputies with the express proviso 
that the number of said depvties so appointed shall not exceed twenty- 
two. The act seems to proceed upon the theory that the entire work 
shall be performed by the Oil Inspector and his deputies, and that the 
duty of making the. official inspection can be performed only by those 
officers.. No assistant to a deputy is provided for or contemplated, and 
the Legislature undoubtedly intended, in limiting the number of deputy 
oil inspectors to twenty-two, that this should constitute the entire force 
of the Inspector of Illuminating Oils which, should be engaged in 
making the examinations and tests required by law. 

The placing of this limitation was a question of expediency with the 
Legislature, and if, by reason of the growth of the business of this 
office, the deputies now provided for are insufficient to accomplish the 
duties which are imposed upon it, the Legislature, which is now in 
session, can remedy the defect. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 
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GENERAL TAX LAW. — Makes no provision for the collection of a 
real property tax by suit after the expiration of the warrant author- 
izing collection and a return of the lands as delinquent, or after a 
sale of lands under the General Tax Law by reason of the non-pay- 
ment of taxes assessed thereon. 

January 28, 1903. 

Louis. H. Fead, Prosecuting Attorney Luce County, Newberry, Michi- 
gan. 

Dear Sir — Your letter of the 23d instant received and contents 
noted. Replying thereto would say that I know of no provision of 
law authorizing suit for the collection of a real property tax, after the 
expiratioji of the warrant authorizing collection and a return of the 
lands as delinquent, or after a sale of lands under the General Tax Law 
by reason of the non-payment of the taxes assessed thereon. In the 
assessment and collection of taxes the statutory remedy must be re- 
sorted to. In case of the non-payment of a real property tax, the 
General Tax Law provides for enforcing the lien for taxes by a sale 
of the property. 

Respectfully yours, 

CHAS. A. BLAIR, 
Attorney General. 



INHERITANCE TAX LAW.— Shares in a Michigan bank possessed 
by a British subject a resident of and dying in England, are subject 
to tax under. 

January 28, 1903. 
Mr. W. B. Anderson, Cashier First Nat. Bank, Calumet, Michigan. 

Dear Sir — We have your favor of the 26th inst., requesting informa- 
tion as to whether shares in a Michigan bank, possessed by a British 
subject, a resident of, and dying in, England, are subject to our in- 
heritance tax. 

I am inclined to think that the shares of stock in question are sub- 
ject to taxation upon their transfer, under the inheritance tax law. 
Section one of whicti provides for the taxation of the transfer of all 
real and personal property "when the transfer is by will or intestate 
law of property within the State, and the decedent was a non-resident 
of the State at the time of his death.'' Under section twentv-one, the 
intent is expressed to include '*all property or interest therein 
'whether situated within or without this State, over which this State 
has any jurisdiction for the purpose of taxation." This language 
would include stock in a domestic corporation, whether owned by resi- 
dents or non-residents. This is the view taken by the New York courts, 
and in the case of Matter of Bronson, 150 N. Y. 1, it was held that 
shares of stock in corporations incorporated under the laws of the 
state of New York held and represented by certificates in the posses- 
sion of a non-resident decedent at the time of his death at his domicile 
13 
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outside the state, and which then passed to non-residents, were sub- 
ject to taxation under the transfer tax act of 1892. 

Our statute is practically a copy of the New York statute, and there- 
fore, the rulings thereon, prior to the adoption of the statute in this 
State, are entitled to almost the same consideration as our own 
decisions. 

Respectfully, 

CHAS. A. BLAIR, 
Attorney G-eneral. 



INSURANCE LAW. — A scheme which does not contemplate the pay- 
ment to a beneficiary of any given sum of money or of any sum 
whatever, but rather provides that in the event of the death of a cer- 
tificate holder his family shall be privileged to arrange with the 
undertaker of their choice for the expenses of a funeral not to cost 
in excess of |100, is a contract of insurance under the laws of this 
State. 

February 9, 1903. 

Hon. James V. Barry, Commissioner of Insurance, Capitol, Lansing. 

Dear Sir — I have yours of the 29th inst., in which you state that a 
number of gentlemen have conferred with you relative to a scheme to 
carry on a burial benefit business. You state, the scheme does not 
contemplate the payment to a beneficiary of any given sum of money 
ot of any sum of money whatever, but rather provides that in the 
event of the death of the certificate holder his family shall be privi- 
leged to arrange with the undertaker of their choice for the expenses 
of a funeral not to cost in excess of one hundred dollars. You desire 
my opinion as to whether or not this would constitute a contract of 
insurance under the laws of this State. 

Replying thereto would say that after a careful consideration of the 
statements as submitted, I am of the opinion that if a corporation of 
this nature is organized, any contracts which may be written thereby, 
such as is above described, would be a contract of insurance, under 
the laws of this State. Owing to change of conditions, a contract 
which, in the earlier history of the insurance law, would not be termed 
a contract of insurance, might be considered a contract of insurance 
at the present time. The text books, as well as the opinions of various 
courts, contain definitions of a contract of insurance as applied to 
various subjects. Although expressed in a different manner, there is 
an agreement as to the substantive elements of a contract of insurance^ 
that all that is essential to such contract is the payment of considera- 
tion by one party and the promise of the other to pay an amount upon 
the happening of the contingency which is specified in such contract. 
I believe these elements would be present in a contract such as is 
above described, and that it might properly be termed a contract of 
insurance under the laws of the State of Michigan. 

Respectfully, 

OHAS. A. BLAIR, 

Attorney OeneraL 
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JOINT RESOLUTION. — Under the statute requiring a county treasurer 
to "pay accol'ding to law all moneys which shall come into his hands 
as treasurer" (Sec. 2535 C. L.) the measure of liability of the county 
treasurer is that of insurer. 

A joint resolution authorizing the Auditor General to accept from 
a county treasurer, in full of all moneys received as inheritance 
taxes, an assignment of all claims held by the treasurer against an 
insolyent bank for inheritance tax moneys deposited in the bank is 
within the prohibition of section 31, article IV of the Constitution, 
providing that "the Legislature shall not audit or allow any private 
claim or account." 

The provisions of section 45 of article IV of the Constitution re- 
quiring the assent of two-thirds of the members elected to each 
house of the Legislature to bills appropriating public money or prop- 
erty for local or private purposes, cannot be evaded by calling a bill 
a joint resolution. 

February 17, 1903. 
Honorable Aaron T. Bliss, Governor, Capitol, Lansing. 

Dear Sir — You request my opinion upon the constitutionality of a joint 
resolution passed by the House and Senate, before you for approval, for 
the relief of Charley A. Buhrer, County Treasurer of the County of 
Wayne. Mr. Buhrer, as county treasuer, received for and on behalf 
of the State, in the neighborhood of fifteen thousand dollars as in- 
heritance taxes under the provisions of Act 188 of the Public Acts of 
1899. The inheritance taxes thus received were by him deposited in the 
City Savings Bank of Detroit, Michigan, which subsequently became 
insolvent and passed into the hands of a receiver, with assets insuffi- 
cient to pay its depositors in full. The legislation in question directs 
the Auditor General to accept from Mr. Buhrer, in full settlement of 
the balance claimed to be due from him, as such treasurer, on account 
of said deposit, "an assignment of all dividends that shall be declared 
in his favor or otherwise for and on account of said deposit by the 
receiver of said bank, and an assignment in full of all his right, title and 
interest in and to said moneys so deposited by him, and of all claims 
against said City Savings Bank and its receiver for and on account 
thereof," and provides "that upon the execution and tender of such 
assignment to' said Auditor General, the same shall be a full settle- 
ment and discharge of the account of said Auditor General and the 
State of Michigan against said Charles A. Buhrer, county treasurer^ 
for and on account of the said inheritance tax so received by him, as 
herein mentioned, and said Charles A. Buhrer, county treasurer, shall 
thereupon be released from any and all liability for and on account of 
said moneys so received and deposited by him." 

The validity of this joint resolution is dependent, to a certain extent, 
upon the nature of the liability of the county treasurer for moneys 
received by him on behalf of the State as inheritance taxes. If there 
is no personal liability beyond the exercise of reasonable care and 
diligence, and such care and diligence has been exercised, and the loss 
is the State's where the money has been deposited in the bank in good 
faith, it could be treated as a resolution to adjust the accounts of the 
Auditor General with the county ti'easurer of the County of Wayne, 
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and as such would undoubtedly be legal and valid. If, however, the 
treasurer is liable for these funds as an insurer and upon their receipt 
becomes, as to them, practically a debtor to the public, the question is 
controlled by different considerations. 

The Legislature, in passing the resolution, seems to have proceeded 
upon the theory that as the funds in question were placed in a deposi- 
tory approved by the auditors of the County of Wayne, in accordance 
with the provisions of Act 393 of the Local Acts of 1879, as amended, 
Mr. Buhrer, as county treasurer, was exonerated from personal liability, 
and it is possible that the acceptance of that theory was the moving 
consideration in its passage. This in indicated by the clauses con- 
tained in the stating part of said resolution, as follows: 

"The said Charles A. Buhrer, county treasurer, did deposit said 
moneys so received by him from time to time in the City Savings Bank 
of Detroit, Michigan, in accordance with the order and direction of the 
Board of County Auditors of the said County of Wayne, fixing the said 
City Savings Bank as the legal depository for the funds received by 
said county treasurer," and 

"The said Charles A. Buhrer, county treasurer, deposited said 
moneys in good faith, believing that said moneys were required by law 
to be placed in the depository designated by the Board of County 
Auditors of the County of Wayne, and believing said bank to he a safe 
depository." 

We must, therefore, inquire into and determine the nature of the 
liability of the county treasurer, and whether, by reason of the peculiar 
circumstances of this case, such liability is in any manner modified or 
altered. 

The question of the liability of public officials upon moneys which 
come into their hands by virtue of their office, has been the subject of 
judicial discussion and determination in numerous cases, and the gen- 
eral rule, as adduced from those cases, seems to be that the custodian 
of public funds is a debtor therefor, and is, therefore, liable as an in- 
surer; (United States v. Pixisoott, 3 How. 578; Perley v. Muskegon, 32 
Mich. 132; Fire & Water Comm'rs v. Wilkinson, 119 Mich. 661; Lansing 
V. Wood, 57 Mich. 211 ; Halbert v. State, 22 Ind. 125 ; Morbee v. State. 28 
Ind. 86 ; Rock v. Stinger, 36 Ind. 346 ; Taylor v. Morton, 37 Iowa 550 ; 
Hancock v. Hazzard, 12 Cush. (Mass.) 112; Redwood County v. Tower, 
28 Minn. 45), and this rule has been applied in numerous cases to pub- 
lic officers who have deposited public funds in banks, such funds being 
subsequently lost by failure of the bank. Tillinghast v. Merrill, 151 
N. Y. 185; Supervisors v. Kaime, 39 Wis. 468; Wilson et al v. Wichita 
County, 67 Tex. 648; Ward v. School Dist. No. 15, 10 Neb. 293; Mason 
V. Poor Directors, 126 Pa. St. 445; Halbert et al. v. The State, 22 Ind. 
134; State v. Moore, 74 Mo. 413; Lowry v. Polk County, 51 Iowa, 50; 
Havens v. Latheme, 75 N. C. 505; State v. Powell, 67 Mo. 395; Gortley 
V. People, 24 Col. 167, 169.) 

To this rule at least three exception* have been claimed and recog- 
nized by well considered cases. 

1. Where the loss occurs through the act of God. or by a foreign 
enemy, the custodian is exonerated from liability. (United States v. 
Morgan, 11 How. 154; United States v. Daniel. 4 Wall. 182; United 
States V. Keehler, 9 Wall, 83; Bovden v. United States, 13 WalK 17; 
Bevans v. United States, 13 Wall, 56.) 



» . . . « 
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2. Where by statute a depository is provided for, the extraordinary 
degree of care, making the officer liable as an insurer, is modified as to 
the funds so deposited. (Perley v. Muskegon, 32 Mich. 135; City of 
Livingston v. Woods, 20 Monta. 99.) 

3. Where the bond of the treasurer and the statute defining his 
duty provide for a lesser degree of care, his liability and responsibility 
are measured thereby. (State v. Copeland, 96 Tenn. 296; Ross v. Hatch, 
5 Iowa, 149; Dist. Tp. of Tavlor v. Morton, 37 Iowa, 550; Albany County 
V. Dorr, 25 Wend. 440; S. P. 7 Hill. 583; United States v. Thomas, 15 
Wall. 337.) :.M Ml'-- • ' . 

That the c;.. jjueotion is not within the- first ^xcrption above 

stated is evident, and I am inclined to think that the same conclusion 
must be reached as" to the other exceptions. It has been claimed that 
under the provisions of Act No. 393 of the Local Acts of 1879, the Board 
of Auditors of the County of Wayne was required to designate a bank 
in which this money should be deposited, and that by depositing money 
in such bank, the case is brought within the second exception above 
stated, and that the extraordinary degree of care required of the county 
treasurer and making him liable as an insurer, was modified as to the 
funds so deposited. This claim is fully answered by an examination of 
the statute in question. That the statute relates solely and exclu- 
sively to public moneys of the County of Wayne and its title, which, 
under our Constitution, is, of course, the measure of what can legally 
be contained in its body, is a fair indication of the purport and legal 
effect of the act, and provides as follows: "An act to provide for the 
keeping of the accounts of and the deposits of the public moneys of 
the County of Wayne, and to repeal Act No. 14 of the Special Session 
Laws of 1874, relative to the deposit thereof." If the act was limited 
in its operation to the public moneys of the County of Wayne, it fol- 
lows, by necessary sequence, that the county treasurer could gain no 
immunity by depositing moneys, not belonging to the county but be- 
longing to the State, in accordance with its provisions. 

Does the nature of the bond required of the county treasurer bring 
the case within the third exception? This bond was provided for by 
section 2535, C. L. 1897, and its condition is that such county treasurer 
and his deputy and all persons employed in his office "shall faithfully 
and properly execute their respective duties and trusts, and that such 
treasurer shall pay according to law all moneys which Fhall come to 
his hands as treasurer, and will render a just and true account thereof 
whenever required by the board of supervisors or by any provision of law, 
and that he will deliver over to his successor in office or to any other 
person authorized by law to receive the same, all moneys," etc. In 
effect the condition of the bond of the county treasurer is that he shall 
"account and pay," and this imparts no less a degree of care or of re- 
sponsibility than is exacted by the general rule above outlined. This 
has been expressly held in a number of cases which distinguish between 
a statute or a bond requiring the exercise of reasonable diligence and 
care, and a statute or the condition of a bond requiring the officer to 
faithfully and properly perform the duties of his office and to account 
and pay. This question may be said to be ruled by the case of Perley 
V. County of Muskegon, 32 Mich. 131, 143, where, in holding that the 
county treasurer is a debtor to the public and liable as an insurer, 
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Judge Campbell, speaking for the court, says : "The treasurer receives 
money daily, not only from different sources, but for different pur- 
poses. Some of it is liablfe to deductions for his pay. Some belongs 
to the State, some to the town libraries, and otjier funds to other pur- 
poses. These cannot be distinguished in his hands so as to make one 
rather than another suffer for his defaults. Whether he deposits 
money, or. spends it, or keeps it, and whether he loses it honestly or dis- 
honestly, his liability is the same. He must account for the sums, and 
not the identical funds received, and must account for them at all 
p'">ntR. There can be no middle ^^^ " ' '—r^ci^ n^rsonal and official 

'uwi!itt - aidj^ ci indneys." > . . . . 

The measure of the liability of the county treasurer being that of an 
insurer, and the loss by reason of the failure of the City Savings Bank 
falling upon him instead of upon the State, the question is upon the 
constitutionality of the resolution which seeks to exonerate him from 
liability and to require the los? to be borne by the State. 

This joint resolution in my opinion offends two provisions of the 
State constitution. First, the provision of Section 45 of Article 4, 
which provides that. "The assent of two-thirds of the members elected 
to each House of the Legislature shall be requisite to every bill ap- 
propriating the public money or property for local or private purposes." 
It was held by the Supreme Court of the State in the case of Allen v. 
Board of State Auditor?, 122 Mich, page 324, that this provision of 
the constitution "cannot be evaded by calling a bill a joint resolution." 
That the joint resolution in this case does appropriate public money 
to a private purpose seems to me to be obvious. The effect of the joint 
resolution is practically to present Mr. Buhrer the inheritance tax 
funds deposited by him in the bank and lost by its insolvency. As the 
joint resolution only obtained sixty-six votes in the House of Repre- 
sentatives, whereas sixty-seven were required* to comply with the con- 
stitutional provision, the act was not passed, in my opinion, in accord- 
ance with the constitutional provision. Second: I think the joint 
resolution is within the prohibition of Section 31 of Article 4 of the 
constitution, which reads as follows: "The Legislature shall not audit 
nor allow any private claim or account.'- This provision of the con- 
stitution has been before our Supreme Court in two cases. (People v. 
Supervisor of Onondaga, 16 Mich. 254; Bristol v. Johnson, 34 Mich. 123.) 
In the first of these cases (People v. Supervisor of Onondaga) certain 
bounties were voted by an informal meeting of the citizens and tax- 
payers of Onondaga, but as it was thought necessary to have the pro- 
ceedings ratified by the proper township authorities, the money was 
borrowed and the note of certain private individuals given therefor. 
Subs^iiently the electors of the township voted to raise sufficient 
money by tax to pay the note. The tax, therefore, was levied and in 
part collected and was subsequently refunded upon direction of the 
township board. 

An act of the legislature was subsequently passed directing a tax 
to be levied for the purpose of paying such note. The superivsor, 
claiming the act to be unconstitutional, refused to levy the tax there- 
under. Upon proceedings to compel his action, it was held that the 
act in question was within the inhibition of the constitutional pro- 
vision prohibiting the legislature from auditing or allowing private 
claims and accounts. 
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In the later case (Bristol vs. Johnson), a township treasurer lost cer- 
tain of the public moneys in his custody by robbery, after which he ob- 
tained an equal amount by pledging his private estate and applied it to 
make good the deficiency. The legislature thereupon provided for the 
levying of a tax for his relief. The act was objected to as unconstitu- 
tional, and the court declared the action of the legislature to be the 
allowance of a claim in violation of the provisions of Section 31, Article 
IV, of the constitution. 

Attempt has been made to distinguish the resolution for the relief of 
Mr. Buhrer from the acts passed upon in the two cases above referred 
to, by indicating that the resolution in question purports to allow a 
public rather than a private claim. It is said that in those cases the 
claims were those of individuals against certain municipalities, while 
in this case the claim is that of the State against an individual, which 
is not a private claim in contemplation of this provision of the con- 
stitution, but by reason of being in favor of the State, is a public claim. 

Under the circumstances here presented, I do not see how this argu- 
ment and the condition therein suggested is sufficient to take the case 
out of the operation of the constitutional inhibition upon the audit 
and allowance of private claims and accounts. Whatever force the 
argument might have if the constitutional provision were limited in 
its operation to private claims, is lost when we consider and give effect 
to the two-fold object of the constitutional provision; (a) that of pro- 
hibiting the allowance of private claims; (b) that of prohibiting the 
auditing of private accounts. Conceding for the moment that, under 
the facts presented, no private claim exists, it does not follow that the 
case presented is not within the prohibition upon the auditing of pri- 
vate accounts. An examination into the existing conditions indicates 
that Br. Buhrer, as county treasurer of the county of Wayne, is the 
party to an unsettled account with the State, and is indebted to the 
State for a considerable amount thereon. This is a private account in 
contemplation of the constitution. And the Legislajture has, by this 
resolution undertaken to adjust and settle it — in other words, to audit 
a private account, an act which the constitution prohibits. 

In the case of Whitwell et al. vs. Willard, 1st Metcalf, Mass., page 
216, the court had under consideration the authority of the trial court 
against objection to appoint an auditor under the provisions of a stat- 
ute providing that "whenever a cause is at issue and it shall appear 
that the trial will require an investigation of accounts or an examina- 
tion of vouchers by the jury, the court may appoint one or more audit- 
ors to hear the parties and examine their vouchers and evidence, and 
state the accounts and make report thereof to the court." In discus- 
sing this statute, the court through Shaw, Chief Justice, say, page 217, 
at bottom: "The primary idea of account, computation, whether we 
look to the proceedings of courts of law or equity, is some matter of 
debt and credit, or demands in the nature of debt and credit between 
parties. It implies that one is responsible to another for moneys or 
other thingp, either on the score of contract or of some fiduciary rela- 
tion, of a public or private nature, created by law or otherwise." That 
the relation of debtor and creditor existed between Mr. Buhrer and 
the State, and that Mr. Buhrer was responsible to the State for moneys 
on the score of contract, is indisputable, and the joint resolution comes, 
therefore, directly within this definition given by Chief Justice Shaw. 
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I do not concede, however, that the argument that the matter covered 
by the joint resolution does not constitute a private claim, is supported 
by valid grounds. There can, it seems to me, be no question that if 
Mr. Buhrer had paid these moneys to the Auditor General as required 
by law to do, and had then requested the Legislature of the State to 
return to him the moneys which he had so paid, that this would con- 
stitute a private claim within the meaning of the constitutional pro- 
vision. If this be true, I cannot avoid the conclusion, that authorizing 
him to retain the moneys which he owes to the State, is tantamount 
to the same thing. It seems to me to be a mere juggling with words 
to say that the Legislature could not directly make up Mr. Buhrer's 
loss to him but that it can by indirection prevent him from suffering 
any loss, and bear the loss itself. 

It is to be borne in mind that these inheritance tax moneys stand 
upon a different ground than the other moneys collected by general 
taxation. The inheritance tax was sustained by the Supreme Court 
in the case of Union Trust Company vs. Probate Judge, 125 Mich., page 
487, upon the ground that it was a specific tax. Being such a specific 
tax, the moneys derived can only be applied under the provisions of 
Section 1 of Article 14 of the constitution in paying the interest on the 
primary school fund, etc. The Legislature itself is prohibited by the 
express terms of the constitution from devoting the moneys derived 
from this inheritance tax to any other purpose than the one referred 
to. It has no control over them whatever, but regardless of its wishes, 
they must be applied as provided for in the constitutional provision. 
Quite otherwise with the taxes derived under the general tax law, which 
are largely under the control of the Legislature. It seems to me to 
follow that in as much as the Legislature has no voice in determining 
where these inheritance tax moneys shall go, it cannot by releasing 
them practically determine a different use for them than that provided 
for in the constitution. The Supreme Court of this State, in constru- 
ing the provisions of Section 4 of Article 6 of the constitution provid- 
ing that "The Secretary of State, State Treasurer and Commissioner 
of the State Land OflSce, shall constitute a board of State Auditors to 
examine and adjust all claims against the State not otherwise pro- 
vided for by general law," held that "The jurisdiction conferred upon 
this board by this provision of the constitution, clearly means claims 
resting upon some legal basis. • ♦ ♦ The Legislature can only au- 
thorize this board to pass upon claims such as are contemplated by the 
constitution. It cannot authorize the board to consider requests, 
petitions or claims for appropriations which are merely gratuities or 
which may be based upon sentimental or moral grounds." (Allen vs. 
Board of State Auditors, 122 Mich. 324.) The framers of the constitu- 
tion having provided that no private claim or account should be 
audited or allowed by the Legislature itself, and having also provided 
as construed by the Supreme Court that all claims against the State 
should be audited by the Board of State Auditors, and that they should 
only consider legal claims, T cannot resipt the conclusion that it was the 
intention of the constitution to prohibit the doing of that which is 
attempted by the joint resolution in this case. 

All of which is respectfully submitted. 

CHAS. A. BLAIR, 

Attorney General. 
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CONSTITUTIONAL LAW.— A provision for the appointment of jury 
commissioners by the Governor, upon recommendation of the circuit 
judge, would not conflict with Art. 6, Sec. 10 of the State Constitution* 

February 18, 1903. 
Hon. James E. Scripps, Senate Chamber. 

Dear Senator — I ,have your communication of even date herewith, re- 
questing my opinion as to whether a provision for the appointment of 
jury commissioners by the Governor upon the recommendation of the 
circuit judge, would conflict with Article 6, Section 10 of the State Con- 
stitution. 

In reply allow me to state that in my opinion such provision would in 
no wise contravene the section of the Constitution referred to. All of 
the official stenographers in the State are appointed in a precisely similar 
manner by the Governor upon the recommendation of the circuit judges, 
and I have never heard the validity of that statute called in question. 

In my opinion either of the methods suggested by you for appointment 
would be valid so far as any constitutional provision to the contrary is 
concerned. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



SUPERINTENDENTS OF THE POOR.— Bills for per diem compensa- 
tion allowed to, for conducting poor children to the State Public School 
at Coldwater, should be submitted to the State Board of Auditors. 

February 27, 1903. 
Mr. C. H. Estes, Bates, Michigan. 

My Dear Sir — ^Your letter of the 23rd, inquiring as to the per diem 
compensation allowed to superintendents of the poor for conducting poor 
children to the State Public School at Coldwater, received. Replying 
thereto would say that the statute allows no fixed per diem compensation 
for such service. Section 2027 of the Compiled Laws of 1897 provides, 
however, that the expenses of transportation of children to said 
school (the State Public School) pursuant to law, and that of returning 
them to their counties after their admission by said board, as improper 
inmates of said school shall be audited by the Board of State Auditors 
and paid from the general fund." Your bill consequently have to be 
submitted by you to the Board of State Auditors. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 

14 
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GENERAL SCHOOL LAW.— A teacher's contract, being a contract for 
personal services, can only be performed during the lifetime of the 
party contracting, and subject to the implied condition of his continu- 
ing alive and in health to perform it, and such contract is revoked and 
nullified by his death or incapacity from illness. The power to rescind 
a teacher's contract for violation of its terms, rests with the district 
school board and not with any individual member thereof. 

February 27, 1903. 
Mr. B. G. Woodward, Ashley, Michigan. 

Dear Sir — ^Your letter of recent date received. You ask if a teacher's 
contract becomes void bv reason of his failure on account of illness to 
perform the duties required by it. « 

Replying thereto would say that the contract between the school board 
and teacher is a contract for personal services, and where the sickness 
last for an appreciable period and so as seriously to interrupt or interfere 
with the performance of the contract, the general rule of law governing 
the situation is stated as follows : "Contracts for personal services, which 
can only be performed during the lifetime of the party contracting, are 
subject to the implied condition of his continuing alive and in health to 
perform them, and such contracts are revoked and nullified by his death 
or incapacity from illness." (Beach on the Modern Law of Contracts, 
227; Lawson on Contracts, Section 425a.) 

A teacher's contract being a contract for personal services, the duties 
under it cannot be delegated to another without the consent of the other 
contracting party. 

Replying to your second inquiry as to the power of one school inspector 
to close the school and declare the teacher's contract void, would say that 
the power to rescind a teacher's contract for violation of its terms rests 
with the district school board, and not with any one individual member 
thereof. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



VILLAGE TREASURER.— A person having been appointed to fill a 
vacancy in the office of village treasurer, and subsequently elected for 
a full term, is not eligible to re-election as he should be deemed to have 
occupied the office of village treasurer for two successive terms. 

March 11, 1903. 
Mr. O. A. Peer, Watervliet, Michigan. 

My Dear Sir — ^Your letter of the 3rd at hand. You ask for an opinion 
as to whether a man who has been appointed to fill a vacancy in the office 
of village treasurer and subsequently elected for a full term, is eligible 
to re-election. 

Replying thereto would say that Section 2702, Compiled Laws of 1897, 
provides that "no person shall be eligible to the office of (village) treas- 
urer for more than two successive terms." Section 2704 provides that 
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officers appointed to fill vacancies shall hold their offices until the next 
annual election or until their succesgors are elected or appointed and 
qualified. 

The question to be determined is whether the portion of the unexpired 
term extending, as you say, over a period of four months, can be regarded 
as a "term" in the sense in which it is used in the statute. The word 
"term," when used in reference to a tenure of office, signifies, ordinarily, 
'*a fixed and definite time." (Meechem on Pub. Off. Section 385.) If 
there were no provision in the statute relative to the length of time 
appointees to vacancies should hold office, I should hesitate to call an 
unexpired portion of any period a "term," but where the statute expressly 
provides that the incumbent in the vacancy shall commence to perform 
the duties of his office from the date of his appointment and shall con- 
tinue to hold until the next annual election or until his successor is 
elected or appointed and qualified, I think that such tenure is fixed and 
definite enough to constitute a "term." I am of opinion, consequently, 
that the officer in question should be deemed to have occupied the office 
of village treasurer for two succegsive terms and would not be eligible 
to re-election. 

Yours respectfullv, 

CHAS. A. BLAIR, 
Attornev General. 



CITIES OF THE FOURTH CLASS desiring to vote upon the question of 
abolishing the board of public works should use the form of ballot 
required by law — 

"For the Board of Public Works— Yes." 

"For the Board of Public Works— No." 

March 11, 1903. 
Mr. Jacob Martin, Mayor, Monroe, Michigan. 

Dear Sir — I have your favor of the 10th inst., referring to the form of 
ballot required to be used in your city, (incorporated under the act for 
the incorporation of cities of the fourth class), in voting upon the ques- 
tion of abolishing the board of public works, and requesting information 
as to what would constitute an affirmative and what a negative vote. 

For answer thereto I would say that the form of the ballot required by 
law is, "For the Board of Public Works— Yes." For the Board of Public 
Works — ^No." It seems to me clear that the proposition "Yes" is an 
affirmative vote to retain the board, while the proposition "No" is a 
negative vote. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 
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COUNTY AGENTS.— The statute contemplates that but one investiga- 
tion and report shall be made in each case, and limits the compensation 
of the county agent therefor to the sum of fS.OO. 

A county agent could not investigate a case before a magistrate and 
afterward when case is appealed investigate again and make two sepa- 
rate charges and collect the same. 

March 17, 1903. 
The Honorable Board of State Auditors, Capitol, Lansing. 

Gentlemen — I am in receipt of your communication of February 23rd 
enclosing vourher and letter of Asa Morse, agent of the State Board of 
Correction and Charities for the county of Montcalm. The voucher con- 
tains, under dates of February 16th, an item of three dollars charged for 
attendance upon the circuit court for said county and making report in 
the case of People v. \Villiam Shriber, a juvenile offender charged with 
the crime of burglary. It api)ears from Mr. Morse's letter that his ac- 
count for investigation and report in the same case before the examining 
magistrate has heretofore been audited and allowed by your honorable 
board, and my opinion is now requested as to the legality of the charge 
for investigation and report of the case to the circuit court. 

Section 2260 of the Compiled Laws of 1897 provides that the county 
agent shall receive as compensation for his services his necessary official 
expenses, together with the sum of three dollars in full for his services 
for each case investigated or visited and reported upon, but not exceeding 
three dollars for any one day's service, which shall be audited by the 
Board of State Auditors, and paid from the general fund. 

Section 2261, C. L. provides as follows: 

"Whenever a complaint is made or pending against any boy under the 
age of sixteen yeai's or girl under the age of seventeen years for the com- 
mission of any offense not punishable by law with imprisonment for life 
before any court or magistrate having competent jurisdiction thereof, 
it shall be the duty of such court or magistrate at once, and before any 
further proceedings are had in the case, to give notice in writing of the 
pendency to said agent, if there shall be one in said county, who shall 
have opportunity allowed him to investigate the charge or charges, and 
upon receiving such notice the agent shall immediately proceed to inquire 
into and make a full examination of the parentage and surroundings of 
the child, and of all the facts and circunistances of the case, and report 
the same to the court or magistrate, w ho shall advise and counsel with tlie 
said agent; and if, upon such consultation, after full investigation and 
proof of the offense charged, it shall appear to the court that the public 
interest, and the interest of such child will be best subserved thereby, 
he may make an order for the return of such child to his or her parents, 
guardian or friends; or he may authorize said agent, under the advice and 
approval of the judge of probate of the county, to take such child and 
bind him or her out to some suitable person until he or she shall have 
attained the age of twenty-one years, or for any less time, or impose a 
fine, or to suspend sentence for a definite or indefinite period; or if the 
child is found guilty of the offense charged, and appears to be wilfully 
wayward and unmanageable, the court may cause him or her to be sent to 
the reform school, industrial home for girls, or to any State penal or re- 
formatory institution authorized by law to receive ^uch boy or girl, sub- 
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ject to such conditions of sex and age as are provided by law for the re- 
ception of children in said school or institution, etc/' 

It is nn' opinion that the words "any court or magistrate having com- 
petent jurisdiction thereof," as used in this section refer to the jurisdic- 
tion of the court or magistrate to try and determine the case presented 
by the complaint, and not merely to thope cases where the court or magis- 
trate has jurisdiction to entertain the complaint, but no jurisdiction to 
enter upon a trial of the case. A justice of the peace may not try a person 
charged with a felony, his jurisdiction in such cases being limited to the 
examination, and the holding of the person complained of to the circuit 
eourt for trial, if the evidence taken upon such examination warrant. 
No different rule prevails where the person charged with a felony is 
under the age prescribed in said Section 2261 above quoted ; and in such 
cases the examining magistrate should proceed with the examination in 
the same manner as though the person complained of were an adult, and 
in case the offender were held to the circuit court for trial, it is my opin- 
ion that the duty of notifying the county agent devolves upon the circuit 
judge, to whom, after investigation, the county agent should report. 

Neither, in my opinion, can the proceeding before the examining magis- 
trate and the trial in the circuit court, be considered separate and dis- 
tinct cases. The parties to the case are the same in both courts ; the case 
is not finally disposed of before the examining magistrate, the proceedings 
before him being preliminary to the trial of the case in the circuit court. 

The statute contemplates that but one investigation and report shall 
be made in each case and limits the compensation of the county agent 
therefor to the sum of three dollars. It appears that Mr. Morse has 
already received from the State for his investigation and report in the 
case of People v. William Shriber the amount fixed by statute. It neces- 
sarily follows that the claim he now presents is not such as your honor- 
able board is authorized to audit and allow. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



GENERAL LIQUOR LAW.— It is the duty of the approving board to see 
that there is a principal and the proper number of sureties upon every 
liquor bond which it approves. The question of the sufficiency of the 
bond is also for the board, and its discretion where not exercised arbi- 
trarily will not be controlled by the courts. This has been held in re- 
gard to the financial responsibility of the sureties. The same rule 
would undoubtedly extend to the question of whether or not the sure- 
ties were not in fact the principal. 

March 17, 1903. 

• Mr. Wade B. Smith, Prosecuting Attorney, Petoskey, Michigan. 

Dear Sir — We have your letter of the 14th inst., requesting advice upon 
the authority of the approving board to reject a liquor bond, where it 
appears to it that the sureties are the real owners and proprietors of the 
business of selling intoxicating liquors, and that the principal on the 
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bond and ostensible proprietor is a resident of another state who, in fact^ 
has nothing whatever to do with the business. 

While the statute governing the sale of intoxicating liquors and the 
payment of a tax upon the business. (Section 5379, et seq. C. L. 1897) , 
contains no specific provision bearing upon the exact proposition which 
you present and no case, to my knowledge, has been before the courts, 
I am inclined to think that an application (5382) and a bond (6386) of the 
character referred to by you does not comply with the statute, and that 
the approving board can not be compelled to approve it, if regular in 
other respects. Under the statute every liquor bond must have a princi- 
pal and two sureties. If, as a matter of fact, the principal is merely an 
ostensible proprietor and has nothing whatever to do with the business, 
while the sureties are, in fact, the real parties in interest and the real 
principal, this constitutes an evasion of the statute, (Gambs v. Est. of 
Southerland, 101 Mich. 355; Chamberlain v. Fisher, 117 Mich. 428), and 
the persons doing business under a license procured under those cir- 
cumstances would undoubtedly be regarded as doing business illegally 
and be subject to prosecution, under the rule laid down in the case of 
Wolcott V. Judge of Superior Court, 112 Mich. 311. 

It is the duty of the approving board to see that there is a principal 
and the proper number of sureties upon every liquor bond which it ap- 
proves. The question of the sufficiency of the bond is for the approving 
board and its discretion, where not exercised arbitrarily, will not be con- 
trolled by the courts. This has been held in regard to the financial re- 
sponsibility of the sureties, (Palmer v. Village^ 73 Mich. 96, Devine v. 
Village, 121 Mich. 433), and I see no reason why the same rule should not 
extend to the question of whether or not the sureties were not, in fact, 
the principal. If the approving board has information, which to it i» 
satisfactory, that an evasion of the statute is being practiced upoil it in 
order to enable a person engaged or engaging in the sale of liquors ta 
evade the statute, it certainly should and I think does, have the author- 
ity to prevent such evasion, by refusing to endorse the bond with it» 
approval. 

I would, therefore, suggest that if bonds of the character which you 
refer to are presented for approval, that you advise the village board" 
that it is not required to approve the same as a matter of course if com- 
plying with the statute in other particulars, but that it has authority to 
pass upon and to refuse its approval of the bond by reason of the fact that 
the principals are, in fact, sureties. 

Yours respectfully, 

CHAS. A. BLAIK, 

Attorney General. 
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VOTING MACHINES.— The calling for a ballot in a precinct using a 
voting machine, unquestionably removes the secrecy of a person's vote. 
But possibility of interfering with the right of secrecy is very remote. 
The provision of tne earlier statute referring exclusively to voting done 
upon the machine, the later statute refers exclusively to voting for a 
combination which cannot be voted upon the machine, and each may be 
given full effect, and neither be inconsistent with the other. The anti- 
fusion law does not apply to the arrangement of the ballot upon the 
machine in those cases in which it is impossible to arrange the same so 
that the entire ticket may be voted upon the machine without placing 
the names of certain candidates more than once. 

March 24, 1903. 
Brakie J. Orr, Esq., City Attorney Bay City, Michigan : 

Dear Sir — We have yours of February 11th, presenting for considera- 
tion and determination three questions arising under the statutes relative 
to the use of the Abbott voting machines, as follows : 

(a) Does the provision contained in Section 9 of Act 38 of 1897, (O. 
L. 3817) , providing that any combination of names that cannot be voted 
ux>on the machine may be voted for by ballot, placed in an envelope, the 
ballot so cast to be counted at the close of the election, remove the secrecy 
of the vote of an elector to the extent of his intention to split his ticket, 
and what is the effect of removing such secrecy? (b) Does said Section 
9 of Act 38 of 1897, in providing for the voting by ballot for combination 
of nanies that cannot be voted upon the machine, conflict with or super- 
sede the provisions of the previous statute (Section 3 of Act 76 of the 
Public Acts of 1895, — 3806, C. L. '97), providing the requirements of the 
voting machine as follows : ^^Said voting machine shall be of that class 
or type in * * which * * the total number of votes cast for each 
candidate for office shall be kept separately and registered on metal sur- 
faces;" second, ''said machine shall also keep and register accurately the 
total number of votes cast for each candidate for each office ;" third, "the 
number of votes cast for the several candidates for an office added to the 
number of the votes wherein no person was voted for, shall equal the poll 
list," (c) Do the provisions of the anti-fusion law (3621, C. L. 1897,) 
prohibiting the name of a candidate nominated by two or more parties 
or political organizations being printed in more than one column on the 
official ballot, apply to the Abbott voting machine, where the mechanism 
of the machine is such that unless the names are twice placed upon the 
machine it becomes necessary, in order to vote certain combinations, to 
use bollots, the machines being so arranged, where the names are placed 
thereon twice, that it is impossible to vote for any candidate more than 
once? 

Replying to your questions in the above order, I would say that the 
calling for a ballot in a precinct where a voting machine is being used is 
unquestionably a declaration that the voter intends to vote a combina- 
tion which can not be voted upon the machine, as it is only in such a case 
that he can lawfully require a bollot. To this extent, it is true that by 
the statute permitting him to require such ballot, the secrecy of his vote 
is removed ; and in a case in which but one ballot was called for and voted 
at an election, it might be possible to determine the manner in which the 
person voting such single ballot voted. 
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One of the cardinal features of our present election law is the secrecy 
of the ballot, but absolute secrecy is not always attained, even in using 
printed ballots. In cases where it is necessary for the inspectors of elec- 
tion to instruct a voter as to the method of marking his ballot, there is 
a possibility that there will be an interference with the secrecy ; while in 
the case of an illiterate person, there can be no question but that the abso- 
lute secrecy is destroyed. The practice attendant on cases of this char- 
acter has been in vogue for a number of years, and no one would con- 
scientiously argue that we do not have secrecy of the ballot on account 
thereof, and I think that the same rule may be applied to the question you 
raise. The possibility of interfering with the right of secrecy is so re- 
mote that I would be loath to hold that the secrecy of the ballot is de- 
stroyed because one voter or more find it impossible to vote upon the 
machine for the candidates of his or their choice, and must, of necessity, 
resort to the use of the ballot. (People v. Cicott, 16 Mich. 312.) 

As to the question of conflict between the provision for voting by ballot 
in case the voter desires to vote a combination which can not be voted 
upon the machine, and the provision requiring that the machine shall be 
of that class or type which shall register the total number of votes cast, 
which are required to equal the poll list, and the total number of votes for 
«ach candidate for each office, as raised in your second question, I would 
«ay, the earlier statute refers exclusively to voting done upon the ma- 
<;hine, the later statute refers exclusively to voting for combinations 
which cannot be voted upon the machine, and each may, within the pur- 
view of its operation, be given full effect, and neither be inconsistent with 
the other. I understand, however, that with the Abbott voting machine, 
where the vote is by ballot, the machine still registers the vote in register- 
ing the total number of votes cast at the election, but, of course, can not 
register the vote for the several candidates for whom cast. 

Upon the question of whether the anti- fusion law applies to the arrange- 
ment of the ballot upon the voting machine in those cases in which it is 
impossible to arrange the same go that the entire ticket may be voted 
upon the machine without placing the names of certain candidates 
thereon more than once, I would say that I believe that the anti-fusion 
law was not intended to apply. The statutes providing for and regu- 
lating the use of voting machines assume that where those machines are 
adopted, every possible combination shall be voted thereon, and that the 
vote shall be by ballot only in those cases where the machine cannot be 
so arranged as to vote the combination for which the elector desires to 
cast his vote. The law providing for the use of voting machines is special 
in its nature, and adopts the provisions of the general election law only 
so far as they are "not inconsistent with the provision of this act/' (Act 
SS of 1897, relating to the use of Abbott voting machines). In addition 
to this. Act 76 of 1895, authorizing and permitting the use of the Abbott 
voting machine, provides that '*the manner of conducting the election and 
canvassing the vote thereat shall not be changed, except as is necessary 
in consequence of the substitution of the voting machine for the ballots, 
ballot boxes and booths used under existing laws." The statute assumes 
that the statutes and regulations applying to elections by ballot phall be 
restricted and superseded in those precincts where voting machines ai*e 
used, to such an extent as to permit those machines to be effectively used. 
If it is necessary to place the name of a candidate upon the machine 
twice in order to effectivelv use the machine, that can be done without 
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violating the provisions of the statute. Of course, where the name of a 
candidate is twice placed npon the ticket, it wonld not be permissible to 
place it once in the candidate's own party column; and once in the 
column of some other political party, but the name, where it appears for 
the second or third time, should, it seems to me, be in a blank space, and 
not within any party column. 

It might also be well to place the names of the several candidates for 
the same office upon the machine an equal number of times, thus avoid- 
ing any claim of a discrimination or of advantage given to one candidate 
over another. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



PROSECUTING ATTORNEY of a County is not required by law to act 
as attorney for the township board of health. 

March 25, 1903. 

LeRoy J. Wade, Esq., Prosecuting Attorney, Three Rivers, Michigan : 

Dear Sir — Yours of the 24th inst. received. In reply will say that 
Section 4370 of the Compiled Laws of 1897, as amended by Act number 
141 of the laws of 1899, provides that in any suit brought to set aside 
any drain tax, or in any way attacking the legality of any drain proceed- 
ings, the county drain commissioner shall be made a party to said suit, 
and it shall be the duty of the prosecuting attorney of the county where 
said drain is situated to defend said drain proceedings. I am not aware 
of any law in this State which makes it the duty of the prosecuting attor- 
ney to act as attorney for a township board of health, to bring any pro- 
ceeding in its behalf, or defend any suit brought against it. I think the 
position taken by you, as stated in your letter, is the correct one ; that it 
is the duty of the prosecuting attorney of a county to act as attorney for 
the drain commissioner, rather than the township board of health. 

Yours respectfully, 
^ CHAS. A. BLAIR, 

Attorney General.. 

15 
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CONSTITUTIONAL LAW.— Senate bill No. 532, file No. 135, entitled, 
'^A bill to create a commission and define its duties and powers and 
make an appropriation of money for making certain exhibits at the 
Louisiana Purchase Exposition at St. Louis in 1904, does not come 
within the provisions of Section 45 of Act 10 of the Constitution of the 
State requiring for its passage the assent of two-thirds of the members 
elected at each House of the Legislature. 

Attorney GeneraPs Office, Lansing, April 1, 1903. 
Mr. E. V. Chileon, Secretary of the Senate, Senate Chamber, Lansing : 

Dear Sir — Your communication of April 1, requesting my opinion ad to 
whether Senate bill No. 532 (file No. 135), entitled 

"A bill to create a commission and define its duties and powers and 
make appropriation of money for the purpose of making an exhibit of the 
various manufactures and products of the State of Michigan at the 
Louisiana Purchase Exposition at St. Louis, Missouri, in the year 1904.^' 

Comes within the purview of Section 45 of Article 4 of the Constitution 
of the State, thereby requiring for its passage the assent of two-thirds of 
the members elected to each House of the Legislature, is before me. In 
reply thereto I respectfully submit my opinion as follows : 

In Judson on Taxation, page 422, Section 349, the author states the 
rule with reference to what constitutes a public purpose, as follows : 

"Whatever legitimately tends to inspire patriotic sentiments and to 
enhance the respect of citizens for the institutions of their country and 
incites them to contribute to its defense in time of war, has been held to 
be a lawful public purpose, such as will justify the exercise either of the 
power of taxation or of the power of eminent domain. On this ground, 
and for the further reason that the public taste is educated thereby, the 
expenditure of public moneys for the promotion of State exhibits at 
world's fairs, has been sustained." 

This statement of the text is supported by a citation of Daggett v. 
Colgan, 92 Cal. 53. This case involved the constitutionality of an act of 
the California legislature providing for the appointment by the governor 
of a commission to have the charge and control of the expenditure of 
moneys appropriated by the state of California for the construction of 
buildings and maintaining an exhibit of the products of the state of 
California at the World's Fair Columbian Exposition to be held in the 
City of Chicago in 1893, and by the act the sum of three hundred thousand 
dollars was appropriated to meet the expenses of erecting such buildings 
and maintaining such exhibit at the exposition. Among other objections 
made to the constitutionality of this act was a contention that the statute 
was unconstitutional for the reason that the appropriation thereby made 
was not for a public use, such as the state was authorized to make. In 
passing upon this objection, the supreme court say : 

"In passing upon this proposition it is necessary to bear in mind that 
what is for the public good and what are public purposes 'are questions 
which the legislature must decide upon its own judgment, in respect to 
which it is vested with a large discretion which cannot be controlled by 
the courts, except, perhaps, where its action is clearly evasive. Where 
the power which is exercised is legislative in its character, the courts can 
enforce only those limitations which the constitution imposes; not those 
implied restrictions, which, resting in theory only, the people have been 
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satisfied to leave to the judgment, patriotism, and sense of justice of their 
representativoK/ (^ooley, Const. Lim., p. 154. It is undoubtedly true 
that public money can be rightfully expended only for public purposes, 
but, as was well said by that eminent jurist, Judge Cooley, in delivering^ 
the opinion of the court in People v. Salem, 20 Mich. 452: ^Necessity 
alone is not 1 he test by which the limits of state authority in this direc- 
tion are to be defined, but a wise statesmanship must look beyond the 
expenditures which are absolutely needful to the continued existence of 
organized government, and embrace others which may tend to make that 
government subserve the general well-being of society, and advance the 
present and i)ro»pective happiness and prosperity of the people. In view 
of these principles of constitutional law, which are so well settled as to 
be placed beyond discussion or dispute, it is manifest, we think, that the 
court is not authorized to declare the act under consideration void upon 
the theory that the expenditure thereby authorized can in no manner be 
considered as tending to promote the public welfare, which it is the one 
great object of government to secure. The question whether the public 
intereets of the state would be at all advanced by an exhibition of its 
products such as is contemplated by the act, was an appropriate one for 
discussion in the halls of the legislature before its enactment, and for 
the consideration of the governor before approving it, but it is not one for 
this court to decide, upon the individual views of its meitibers concerning 
the wisdom or exiiediency of such legislation. There is no differen<;e, 
except in deur?e, between the appropriation contained in this act and 
those which for years have been made, without any question as to their 
validity, for the support of the state agricultural fair and various district 
agricultural societies throughout the state. The fact that this exhibit 
of the product "< of the state is to be made without the limits of the state 
does not chan<?e its essential character, or make it any less an occasion 
or purpose in which, in an enlarged sense, it may be paid that the people 
of the state have an interest." 

And again, the court say, after the citation of authorities: • 
"Such expenditures are justified under the gen(»ral power which the 
state has to provide for the public welfare, the limits of which are per- 
haps not capable of exact definition, and are the same in principle as 
appropriations made for the building of monuments to commemorate 
great historical events, or for the erection in public places of the statues^ 
of those who by common consent are classed among the patriots or bene- 
factors of the nation. Undoubtedly this power may be the subject of 
great abuse, but this is no argument against its existence. The only 
protection against reckless and improvident appropriations for public- 
purposes must be found in the character of those intrusted with the power 
of legislation, and in the integrity and firmness of the chief executive of 
the state." 

It will be observed that this decision proceeds upon the tljeory that 
such appropriations, if made for a private purpose, would be unconstitu- 
tional, but being, in the view of the court, made for a public purpose, the 
constitutionality of the act in this particular was sustained. Sojn the 
case of Sen">te bill No. 532, submitted to me for my opinion, this bill^ 
under the ca^es cited, appropriates the public money for a public purpose^ 
It necessarily follows that it does not come within the provisions of Sec> 
tion 45 of Article 4 of the Constitution, requiring that "the assent of two^ 
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thirds of the members elected to each House of the Legislature shall be 
requisite to every bill appropriating the public money or property for local 
or private purposes," The bill, therefore, in my opinion, only requires 
for its passage the usual majority vote. 
All of which is respectfully submitted. 

CHAR. A. BLAIR, 
Attorney General. 



INHERITANCE TAX LAW.— Whether the transfer of property be- 
longing to a decedent domiciled in another state would be subject to 
taxation under our law, depends upon the character of the property. 
When a beneficiary declines to receive a devise or bequest there is no 
tax upon the transfer to the perpon declining to take. If such prop- 
erty passed into the residue it would be taxable upon its transfer as 
it actually passed. 

^ April 15, 1903. 

Rev. Samuel Dickie, LL. D., Principal Albion College, Albion, Michigan: 

Dear Sir — I have your favor of the 6th in?t., in which you present cer- 
tain questions arising under our inheritance tax law. In answer thereto 
I would say that under the general tax law of the State (Section 3832, 
C. L. 1897), it is provided that the following personal property shall be 
exempted from taxation : "Of all posts of the grand army of the republic, 
sons of veterans, union veterans' unions, and of the women's relief corps 
connected therewith, of all young men's christian associations, and of 
women's christian temperance union associations, young people's chris- 
tian unions, and other similar associations." By Section 1 of the inherit- 
ance tax law, it is provided that persons or corporations exempt by law 
from taxation on real or personal property are not subject, upon inherit- 
ances received by them, to the inheritance tax. This disposes of your 
first question. 

For answer to your second question, I would say that whether the 
transfer of property belonging to a decedent domiciled in another state 
would be subject to taxation under our laws, depends upon the character 
of the property, — if real estate or personal property actually located 
here, it would unquestionably be subject to taxation under our statute; 
if bonds or stocks, it would depend upon whether the corporation in which 
the stock was held was a Michigan corporation, and if not, upon whether 
the stock or bonds were actually within the State. If it consisted merely 
of credits: its transfer would not be taxable here; and this rule might 
apply equally to a case where the credits were secured by mortgage upon 
Michigan realty. This question is, however, at present pending in the 
courts. 

Upon the question of whether the legacy to Mips Lucy Hoag, which she 
declined to receive, is taxable, I would say that the New York courts have 
held that where a beneficiary declines to receive a devise or bequest, there 
is no tax upon the transfer to the person declining to take. Where the 
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property which was the subject of the declined bequest passed into the 
pesidue, I think that it would be taxable upon its transfer as it actually 
passed. 

Respectfully vours, 

OHAS. A. BLAIR, 
Attorney General. 



CONSTITUTIONAL LAW.— Hous'e J. R. No. 616, file No. 185— "To direct 
and authorize the Board of State Auditors to inyestigate, examine and 
settle the claim of Genesee County against the State of Michigan, for 
the board, lodging and care of certain State insane patients who were 
transferred temporarily from the Eaptern Michigan Insane Asylum at 
Pontiac, in order to accommodate more violently insane patients in said 
asylum, and to provide for the payment to said Genesee County there- 
for," does not come within the provisions of Section 45 of Article 4 of 
the Constitution of the State requiring consent of two-thirds of the 
members elected to each Houge of the Legislature. 

April 21, 1903. 

Hon. John J. Carton, Speaker of th,e House of Representatives, "Capitol," 
Lansing, Michigan : 

Dear Sir — You having referred to me for my opinion the question 
whether House J. R. No. 616, file No. 185, being a joint resolution "To 
direct and authorize the Board of State Auditors to investigate, examine 
and settle the cLaim of Genesee County against the State of Michigan, for 
the board, lodging and care of certain State insane patients who were 
transferred temporarily from the Eastern Michigan Insane Asylum at 
Pontiac, in order to accommodate more violently insane patients in said 
asylum, and to provide for the payment to said Genesee County therefor," 
comes within the provisions of Section 45 of Article 4 of the Constitution 
of the State, providing that "the assent of two-thirds of the members 
elected to each House of the Legislature, shall be requisite to every bill 
appropriating the public money or property for local or private purposes." 

I have the honor to submit my opinion as follows: 

The purpose of the joint resolution in question is evidently to reimburse 
the County of Genesee for the moneys expended by it, and the services 
rendered in the care of State charges, and the State has received a direct 
benefit from such payments and services. 

I therefore, think that the purpose of the joint resolution is not such 
local or private purpose as requires tha assent of two-thirds of the mem- 
bers elected to each House of the Legislatui-e, under the provisions of Sec- 
tion 45 above referred to. 

In the case of Board of Supervisors of Cayuga County v;. State, decided 
in the Court of Appeals of New York in 1897, and reported in 47 N. E. 
Rep. at page 288, the court held that an act authorizing the Board of 
Claims of that state, corresponding to our Board of State Auditors, to 
audit the claims of Cayuga and Chemung counties for moneys expended 
in the trial of convicts in Auburn State Prison and the Elmira Reforma- 
tory, was not unconstitutional, becaure providing for the allowance of a 
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private claim against the state, since such claims of the counties, in the 
view of .the court,^ were not private claims. The court say, among other 
things : "The county is called a ^claimant/ and its demand for reimburse- 
ment the presentation of a claim against the state. In truth, the trans- 
action was an appeal by one political division of the state to the sovereign 
power for justice in the administration of the common interests. The 
county had no claim euch as one individual might assert against another, 
each standing upon his own rights as a distinct and independent person- 
ality. Counties possess quasi corporate powers, but they are mere trus- 
tees of the public rights and powers conferred upon them as the agents 
of the state. Their corporate capacity is super-imposed upon them by 
the sovereign power. They are auxiliary 'to the government of the state, 
and discharge the functions imposed upon them in matters of taxation 
and local government, as representatives of the central and superior 
authority. See Darlington v. Mayor, etc., 31 N. Y. 164-196; Dill. Mun. 
Corp. §§ 22, 23; i Rev. St. p. 364. It was a representative of a part 
of the general public that it urged its claim, and the money, when re- 
covered, will go into its treasury, and be applied to public uses." 

Under the reasoning of this case, as well as a consideration of the terms 
of the joint resolution itself, I am satisfied that the constitutional provi- 
sion cited does not apply. 

All of which is very respectfully submitted. 

Respectfully vours, 

CHAS. A. BLAIR, 
Attorney General. 



GENERAL TAX LAW.— State not charged with the duty of determining 
who is liable from a legal point of view for taxes assessed under and 
pursuant to Act 173 of 1901 upon the road sold to the Detroit, Monroe 
and Toledo Railroad Company under date of December 31st. In case 
of failure to pay such tax the State would look primarily to the prop- 
erty which might be seized and sold as provided by law. 

April 22, 1903. 
Hon. Perry F. Powers, Auditor General, Lansing Michigan : 

Dear Sir — The communication to you of the Toledo & Monroe Construc- 
tion Co., Ltd., under date of April 0th, having been referred to this depart- 
ment, I would say that, in my opinion, it is not necessary from the stand- 
point of the State to determine which company is responsible from a legal 
point of view for the taxes assessed under and pursuant to Act 173, Public 
Acts of 1901. upon the road sold to the Detroit, Monroe & Toledo Railway 
Company under date of December 13th. 

As provided by said act, the taxes, when extended on the assessment 
roll, become a del)t due from the company owning the same to the 
State, and become -a lien upon the property from the time of such exten- 
sion, which could ouly be satisfied by a payment of the tax. 

In case of a failure to pay such tax the State would look primarily to 
the property, which might be seized and sold as provided by law. 

Respectfully yours, 

CHAS. A. BLAIR, 
Attorney General. 
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BOARD OF SUPERVISORS can, at any meeting lawfully held, trans- 
act 'the business, exercise the powers and perform the duties set forth 
and enumerated in Section 2484, Compiled Laws of 1897. 

May 5, 1903. 
Kleber P. Rockwell, Esq., Prosecuting Attorney, Pontiac, Michigan : 

Dear Sir — In compliance with your request by telephone for my opinion 
upon the question of the power of the board of supervisors, at a meeting 
called for a specific purpose, to transact business other than that men- 
tioned in the cally — the meeting to which you refer having been called for 
the purpose of canvassing votes cast upon the proposition of voting 
money for the erection of a court house, and for other matters specifically 
mentioned in the call, — I would say that by general law (2484, C. L. 1897) 
the several boards of supervisors are authorized, at any meeting thereof 
lawfully held, to transact the business, exercise the powers, and perform 
the duties set forth and enumerated in that section, which comprise most 
of the general duties of the board of supervisors. 

In the absence of any other restricting provision, this section must be 
regarded as decisive and governing, and after careful search, I am unable 
to find any provision, either in the law relating to the submission and 
canvassing of votes upon the question of the erection of a county build- 
ing, or any other statute, which restricts the authority of the board of 
supervisors to perform the functions set forth in the section cited, at any 
meeting lawfully held. 

Respectfully, 

C^AS. A. BLAIR, 
Attorney General. 



A COUNTY AGENT, acting as a de facto officer, would be entitled as 
such to compensation for sen^ices performed by him. 

May 7, 1903.* 
To the Board of State Auditors, Capitol : 

Gentlemen — I have the honor to acknowledge the receipt of a communi- 
cation from your honorable board, under date of April 30, 1903, enclosing 
the following vouchers: C. W. Whitehead, voucher 5045, f8.90; C. W. 
Whitehead, voucher 5112, f37.55; W. H. Hollis, voucher 5082, f4.80; W. 
H. Hollis, voucher 5047, fO.lO; together with letter from Charles W. 
Whitehead, dated April 9, 1903: letter from the Governor, dated May 31, 
1902; and letter from Mr. Hollis,* dated April 18, 1903; upon which you 
request my opinion as to whether Mr. Whitehead is the county agent of 
Berrien county in view of said letter of May 31st. 

Replying to your request, I have the honor to submit my opinion as 
follows: The communications from the Governor, Mr. Whitehead and 
Mr. Hollis, do not inform me, nor does any other communication enclosed 
inform me, as to whether Mr.. Hollis, before entering upon the duties of 
his office, took, and filed with the county clerk of the county for which he 
was appointed, the oath of office prescribed by the Constitution of the 
State, as prescribed by Section 2260 of Miller's Compilation of the Laws 
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of the State; I, therefore give my opinion upon the theory that he did not 
file his oath of office. In that event, I think that Mr. Whitehead con- 
tinued to be the county agent. 

It is apparent from Mr. Whitehead's letter, that he did not intend to 
resign his office of county agent, but merely asked for a leave of absence, 
and it is equally apparent from the Governor's letter of May 31, 1902, 
that he did not intend to remove Mr. Whitehead from his office, or to make 
a new appointment of county agent of Berrien county, but merely to pro- 
vide for an acting county agent during the temporary abeence of Mr. 
Whitehead, with the understanding that Mr. Whitehead should resume 
the active performance of the duties of his office upon his return. 

Under these circumstances, I think Mr. Whitehead is entitled to re- 
muneration for his services as county agent upon his return from his 
trip to Salt Lake City and resuming the active performance of his duties 
in Berrien county. 

The case of Mr. Hollis presents more difficulty, but inasmuch as under 
authority from, the Governor of the State, Mr. Hollis was acting as 
County Agent during the absence of Mr. Whitehead, I think that even 
though he were not the county agent de jure, he was the county agent de 
facto, and as such would be entitled to compensation for his services. 

Yours very respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



REPEAL. — House Enrolled Act No. 237 does not operate to repeal Act 
No. 133, Public Acts of 1901. 

May 18, 1903. ' 
Mr. O. Palmer, Prosecuting Attorne}', Grayling, Michigan. 

Dear Sir — I am in receipt of your letter of the 11th inptant, in which 
you request an opinion upon the question of whether Act No. 133 of the 
Public Acts of 1901 is repealed bv House Enrolled Act No. 237, approved 
A.pril 29, 1903. 

Act No. 133 of 1901 provides for the protection of trout in the Au 
Sable river and its tributaries, and makes it unlawful for any person to 
kill or capture in any manner whatever in any of those waters any brook 
trout, speckled trout, rainbow trout or California trout of a less size than 
eight inches in length. It also makes it unlawful for any person to kill 
or capture in said waters more than fifty fish of the kinds mentioned in 
any one day, or to take or have in possession at any point away therefrom, 
more than fifty flph of said kinds at any one time. 

House Enrolled Act No. 237 amends Act 111 of the Public Acts of 1889 
the same being the general law regulating the time and manner of taking 
fish in the waters of this State, and by its provisions it is' made unlawful 
for any perfTon or persons to kill or capture, in any manner whatever, in 
any of the waters of this State, or have in possession, any brook trout, 
speckled trout, California trout, landlocked salmon, Loch Leven trout, 
steelhead trout or grayling of a less size than sei^en inches in length. It 
is also made unlawful for any person to kill or capture in any of the lakes^ 



ANNUAL, REPORT, 1903 121 

rivers or streams in this State, or any of their tributaries, more than 
fifty fish of any of the kinds mentioned, in any one day, or take with him 
therefrom or have in. his possession at any point away therefrom more 
than one hundred fish of said kinds at any one time. 

The latter act contains no provision exprepsly repealing the act of 
1901, and no general clause repealing inconsistent acts. 

The question for determination is whether the general law enacted in 
1903 repeals by implication the law of 1901, a law of special and local 
application. 

The repeal of laws by implication is not favored, and is never permitted 
if it can be avoided by any reasonable construction of the statutes. If 
both acts can be given full force without conflicting with each other, or if 
the latter is merely affirmative, or cumulative, or auxiliary, and not in- 
consistent, both must stand, and the former is not repealed. (People v. 
Hanrahan, 75 Mich. 611, 622.) It is also well settled that a subsequent 
general law will not by implication operate as a repeal of a special law 
on the same subject, although inconsistent with it. (People v. Hanra- 
han, supra ; 23 Amer. & Eng. Ency. of Law, 1 ed., p. 422 and cases cited.) 

In People v. Quigg, 59 N. Y. 83, it was said : "Laws, special and local 
in their application, are not deemed repealed by general legislation, ex- 
cept upon the clearest manifestation of an intent by the legislature to 
effect such repeal, and ordinarily ah express repeal by some intelligible 
reference to the special act is necessary to accomplish that end." 

In McKenna v. Edmundston, 91 N. Y. 231, it was said: "It is well set- 
tled that a special and local statute, providing for a particular case or 
' class of cases, is not repealed by a subsequent statute, general in its terms, 
provisions, and application, unless the intent to repeal or alter is mani- 
fest, although the terms of the general act are broad enough to include 
the cases embraced in the special law." 

The principle is also stated in Robbins v. State, 8 Ohio St. 191, that 
"A statute general in its terms and without negative words will not be 
construed to repeal, by implication, the particular provisions of a former 
one which are special in their application to a particular case or class of 
cases, unless the repugnancy be so glaring and irreconcilable as to indi- 
cate the legislative intention to repeal." 

It is stated in Sedgwick on Statutory Construction, page 98, that the 
reason and philosophy of the rule is that when the mind of the legisla- 
tor has been turned to the details of a subject, and he has acted upon 
it, a subsequent statute in general terms or treating the subject in a 
general manner, and not expressly contradicting the original act, shall 
not be construed as intended to affect the more particular or positive 
previous provisions, unless it is absolutely necessary to give the later act 
such a construction in order that its words shall have any meaning at all." 

It cannot be said that from the provisions of House Enrolled Act No. 
237 the intention of the legislature to repeal Act No. 133 of the Public 
Acts of 1901 is manifest, ^o intimation that it was to operate as a repeal 
of the special law is contained in its provisions. The two enactments are 
not irreconcilable and both may be given full force and effect. 

It is my opinion therefore, that House Enrolled Act No. 237 does not 

operate to repeal by implication Act No. 133 of the Public Acts of 1901. 

Respectfullv, 

CHAS. A. BLAIR, 

Attornev General. 
16 
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GENERAL BANKING LAW.— The amouiit which the directors of a bank 
would be authorized to loan to any person, or company, or corporation, 
or firm, by a two-thirds vote of its board of directors, would not exceed 
one-fifth of the capital and surplus of the bank, and it would be im- 
material whether such loan was secured or unsecured, excepting, of 
course, loans on real estate or other collateral securities authorized 
by the General Banking Law. The same rule would apply to any one 
line of commercial paper that would apply to any one person, company, 
firm, or corporation. It is immaterial whether such loan is secured by 
bond or by personal endorsement of the ofiicers and directors of the 
firm, company, or corporation, or by the assignment of value as col- 
lateral, except when such loan is made upon real estate or other col- 
lateral securities recognized by the General Banking Law. 

Lansing, Mich., May' 23, 1903. 
Hon. George W. Moore, Commissioner of Banking, Lansing, Michigan. 

Dear Sir — I am in receipt of your communication of the 19th inst., 
refering to the general banking law of this State, and requesting my 
opinion upon the following questions : — 

"First. How much money may the directors of a bank loan to cmy 
person or company, or corporation, or firm, by a two-thirds vote of its 
board of directors? 

"Second. How much money may any bank loan on any one line of com- 
mercial paper? 

"Third. May a bank increase the first named line by the bond or per- . 
sonal endorsement of the officers or director's of a firm, company or cor- 
poration, or by the assignment of value as collateral?" 

In considering these questions I desire to call your attention to Sec- 
tion 6141 of the Compiled Laws, being Section 52 of the General Banking 
Law of this State, which provides in part as follows : "The total liabilities 
to any bank of any person or of any company, corporation or firm for 
moneys advanced. Including in the liabilities of the company or firm the 
liability of the several members thereof, except special partners, shall at 
no time exceed one- tenth jjart of the amount of the capital and surplus of 
such bank; but the discount of bills of exchange drawn in good faith 
against actually existing values and the discount of commercial or busi- 
ness paper actually owned by the person negotiating the same shall not be 
considered as money borrowed: Provided, however. That the foregoing 
limitations shall not apply to loans on real estate or other collateral 
securities authorized by this act. Provided however. That by a two- 
thirde vote of the directors the liabilities of any bank of any person or 
company or corporation or firm may be increased to a sum not exceeding 
one-fifth of the capital and surplus of the bank." 

It is evident that this limitation was borrowed from the National 
Banking Law, Section 5200 of the revised statutes of the United States, 
providing as follows: "The total liabilities of any association, or any 
person, or of any company, corporation, or firm for money borrowed, in- 
cluding, in the liabilities of the company or firm, the liabilities of the 
several members thereof, shall at no time exceed one-tenth part of the 
amount of the capital stock of such association actually paid in; but the 
discount of bills of exchange drawn in good faith against actually exist- 
ing values, and the discount of commercial or business paper actually 
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owned by the person negotiating the same, shall not be considered as 
money .borrowed." 

This provision, as found in our General Banking Law and also in the 
National Banking Law, has never been construed by the courts in so far 
as it relates to the particular questions submitted by you. 

The supreme court of Pennsylvania, in the case of /O'Hare v. Second 
National Bank of Titusville, 77 Pa. St. 102, referring to this provision in 
its application to national banks makes use of the following language: 
^^Evidently the limitation of the indebtedness to the one-tenth in the 29th 
section, was intended as a genei*al mle for conducting the business of the 
bank; a rule laid down from experience to regulate its loans for its own, 
best interest and those of stockholders and creditors, not a rule to regulate 
its customers. It wag, as remarked in Fowler v. Scully, a regulation to 
prevent these associations from splitting on the rock which has ruined so 
many banks, to wit, that of lending too much of their capital to one per- 
son or firm. The intention being to protect the association and its stock- 
holders and creditors from unwise banking, we cannot suppose it was 
meant to injure them by forbidding recovery of the injudicious loans." 

In Vol. 29 of the Amer. & Eng. Ency. of Law 2nd ed., p. 382, we find the 
following with respect to the limitation found in the National Banking 
Law : "The object of this provision of the statute was to guard national 
banks from the hazard of speculative loans, but it contemplated and per- 
mitted to an unlimited amount the discount of paper used and required in 
facilitating the transfer of property and money in the transaction of the 
legitimate business of the country." Citing Oswego Second National 
Bank v. Burt, 93 N. Y. 244. 

It was evidently the intent of the legislature in enacting the provision 
above referred to, ^s found in the banking law of this State, to guard the 
banks organized thereunder from the hazard of speculative loans, and to 
prevent such" banks from advancing or loaning too much of their money 
to any one person, firm or corporation, and in construing the statute with 
respect to the exception, it is necee-sary to keep constantly in mind the 
purpose of the limitation, and not to so construe the provision relating 
to the exceptions therefrom in such a way as to destroy the force and 
effect of the limitation itself. The exception to which I refer relate to 
the discount of bills of exchange drawn in good faith against actually 
existing values, and the discount of commercial or business paper actually 
owned by the person negotiating the same, and which in my opinion should 
be strictly construed and should be held to apply to no transaction that 
did not clearly and fully come within the provisions of the statute in this 
particular. Black on Interpretation of Laws, 275. 

I find that the questions which you submit for my consideration are 
quite fully considered in Pratt's Digept, pages 93, 94, 95, in their applica- 
tion to national banks, but I am unable to concur in some of the con- 
clusions reached which do not seem to be based upon judicial decisions, 
and which, in my opinion, tend to defeat the very purpose of the limita- 
tion. It is an elementary proposition recognized by the courts with re- 
spect to statutory or constitutional inhibitions, that you cannot do in- 
directly thativhich you are prohibited from doing directly. In their appli- 
cation to commercial paper, the terms "loans'' and "discounts'' are syn- 
onymous. Amer. & Eng. Ency. of Law, Vol. 21, 2nd erl. 381. The question 
who is borrower is not always to be determined from the position of the 
parties as they appear on the paper. The borrower may be the maker or 
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the endorser. Pratt's Digest, 94. Our statute provides that in the discount 
of commericial or business paper actually owned bj' the person negotiating 
the same, it shall not be considered as money borrowed. The application 
of this provision, in my opinion, relates exclusively to the person nego- 
tiating the paper. The statute contemplates that he alone shall be con- 
sidered as not receiving a loan from tlie bank. With respect to the maker 
of such paper who is primarily liable, if such maker has received. credit at 
the bank to the full limit imposed by law, the bank should not be per- 
mitted to discount such paper, as in that event the liability of the maker 
would exceed the liability permitt(^d by th^ General Banking Law, and if 
such a transaction phould be permitted, it would indirectly defeat the 
very purpose for which this legislation was imx)qsed. 

I\i determining the questions submitted by you I realize that there 
may be some doubt as to the proper construction of these provisions in 
the absence of any judicial determination as to their proper meaning. 
In view of the fact that the several banks of this State organized under 
the general banking law, are subject to State supervision, not only for 
the protection of the banks themselvep, but for the protection of the per- 
sons doing business with such banks, the Jaws relating thereto should be 
construed in such a manner as to afford such protection in every possible 
way, until such time as the courts may determine otherwise. 

In answer to your first question, I would therefore say that in my 
opinion, the amount which the directors of a bank would be authorized to 
loan to any person, or company, or corporation, or firm, by a two-thirds 
vote of its board of directors, would not exceed one-fifth of the capital 
and surplus of the bank, and it would be immaterial whether such loan 
was secured or unsecured, excepting, of course, loans on real estate or 
other collateral securities authorized by the general banking law. 

In answer to your second question I would say that the same rule 
would apply to any one line of commercial paper that would apply to 
any one person, company, firm or corporation. 

In answer to your third question t would say that in my opinion it is 
immaterial whether such loan is secured by the bond or personal endorse- 
ment of the officers or director? of the firm, company or corporation, or 
by the assignment of value as collateral, except where such loan is made 
upon real estate or other collateral securities recognized by the general 
banking law. In this connection I call your attention to the rule laid 
down in the Amer. & Eng. Ency. of Lawf Vol. 21, 2nd ed., page 382, to the 
effect that **I)rafts may be bona fide bills of exchange drawn upon actual 
existing values within the meaning of the statute, though not accom- 
panied by specific bills of lading in each case. It is sufticient if they are 
drawn against property previously consigned and existing either in its 
original form or in the shape of proceeds of sales in the hands of the con- 
signees." This rule, of course, applies to the Federal statute. The State 
and Federal statute being identical in this particular, unquestionably the 
same rule would applj^ to a bank organized under the general banking 
law of this State. 

Respectfully yours, 

CHAS. A. BLAIR, 
Attorney General. 
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CONSTITUTIONAL LAW.— House Bill No. 609, Pile No. 74, if it be- 
comes a law, would not be in violation of Section 8 of Article XV of 
the Constitution. 

June 3, 1903. 
Hon. James E. Scripps, Senator, Capitol, Lansing. 

Dear Sir — I have before me your communication of the 20th ult., in 
which you submit for my consideration House Bill No. 609, File No. 74, 
and ask whether, in my opinion, such bill, if it becomes a law, would be 
in violation of Section 8 of Article XV of the Constitution. 

Replying thereto would say. House Bill No. 609, File No. 74, provides 
in part, that any corporation organized for charitable, religious, benevo- 
lent or educational purposes under any law of this State or under any law 
of the Territory of Michigan, may amend its articles of association under- 
the respective acts under which said corporation or association was origin- 
ally organized and the several acts amendatory thereof by complying with 
certain conditions, performed by the trustees, wardens, vestrymen or 
other proper persons de jure or de facto of the said corporation. Section 
S of Article XV of the Constitution provides, "The legislature shall pass 
no law altering or amending any act of incorporation heretofore granted, 
without the assent of two-thirds of the members elected to each house; 
nor shall any such act be renewed or extended. This restriction shall not 
apply to municipal corporations." 

It appears to me that the only point involved in your question is in 
regard to the authority of the legislature to provide means for such cor- 
porations as are referred to in this bill, and which were incorporated prior 
to the Constitution of 1850, to amend articles of association, and whether 
the provision for such means w'ould be a renewal of the act of incorpora- 
tion. Witlfout discussing the matter at length, I believe such a measure 
would, if properly passed, be constitutional, and that its provisions could 
be applied to such corporations as those to which you refer, provided 
they are actually in existence as corporate bodies. 

Respectfully, 

CHAS. A. BLAIR, 
Attornev General. 



CONTRACTS.— Validity of contracts made in violation of Section 3077 
of the Compiled Laws of 1897, discussed. 

June 10, 1903. 
C. J. Pailthorp, Attorney-at-Law, Petoskey, Michigan. 

Dear Sir — In your letter of May 6th you state that it is the custom in 
your city for firms, members of which are aldermen or members of the 
board of public works, to sell supplies and material to the city, the same 
being organized under and governed by the law relative to the incorpora- 
tion of cities of the fourth class. 

In this connection you wish to know if such transactions are prohibited 
bv Section 3077 of the Compiled Laws of 1897. 
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This section to which you refer is Section 16 of Chapter 8 of the act 
providing for the incorporation of cities of the fourth class and reads as 
follows : 

"No member of the council or any officer of the corporation shall be in- 
terested, directly or indirectly, in the profits of any contract, job, work or 
service (other than official services), to be performed for the corporation, 
and any member of the council, or officer of any city, herein specified, 
offending against the provisions of this section, shall, upon conviction 
thereof," be subject to a fine, etc. 

As far as I am able to find, this particular question has not been passed 
upon by the Supreme Court of this State. There are, however, certain 
decisions in other state? which bear upon the question, and to those I call 
your attention. 

The case of Snipes v. City of Winston, 126 N. C. 374, was a case in 
which the board of aldermen of the citv of Winston elected one of its 
members a street boss, and contracted to pay him ?50 per month for six 
months. His duties were to superintend, construct and repair the streets. 
Shortly after his election a new board was elected and he was discharged. 
Suit was brought to recover pay for the services performed under such 
contract. The Supreme Court of the State of North Carolina, in its 
opinion in said case, makes use of the following language: 

"The board of aldermon, of which the plaintiff was a member, was the 
agent of the city, and its duty was absolute loyalty to the best inter- 
ests of its principal. The plaintiff was interested in obtaining the best 
possible contract for himself and his associates on the board. There was 
then antagonism between his duty to the city and his personal individual 
interest in making said contract. 

"It is against public policy to permit «uch contracts to be enforced. 
It would be unsafe for the plaintiff, acting as employer, to become himself 
by the same bargain, an employee. Smith v. Albany, 61 N. Y., 444, is a 
case in point. The plaintiff beiiijj ;i nuMiiber of the common council con- 
tracted with the board to furnish horses and (Mrriages for the procession 
celebrating July 4, which the council had in charge. It was held that he 
could not recover. Story on Agency well states the principle: *It may 
be correctly said with reference to Christian morals that no man can 
faithfully serve two masters whose interests are in conflict. If then the 
seller were permitted as the agent of another to become the purchaser, 
his duty to his principal and his own interest would stand in direct 
opposition to each other; and thus a temptation, perhaps in may cases 
too strong for resistance by men of feeble morals or hackneyed in the 
common devices of worldly business, would be held out which would be- 
tray them into gross misconduct, and even into crime. It is to interpose 
a preventive check against such temptations and seductions that a posi- 
tive prohibition has been found to be the soundest policy, encouraged 
by the purest principles of Christianity. This doctrine is well settled at 
law. And it is by no means necessary in cases of this sort that the agent 
should make any advantage by the bargain. Whether he has or not, the 
bargain is without any obligation to bind the principal.' 

"This principle cannot be questioned, and experience has shown its wis- 
dom. Common reasoning declares this principle to be sound, and the 
public is entitled to have it strictly enforced against every public official. 

"In obedience to this reasoning and upon these authorities we hold that 
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the contract under consideration is void and unenforceable. It, therefore, 
becomes unnecessary to consider any other question presented in the 
record." 

In the case of Santa Ana Water Co. v. Town of San Buenaventura et 
al., 65 Fed. 323, it was held that a contract made between the trustees 
of a town and A and two associates for the supply of a town with water, 
one of the trustees being jointly interested with A and his associates, in 
the subject matter of the contract, such contract both by the common law 
and by the statute of California prohibiting a trustee from contracting 
with himself, was absolutely void. 

In the case of Nunemacher v. City of Louisville, 98 Ky. 334, the validity 
of a contract was in question between the city of Louisville and the 
Courier-Journal Job Printing Company because a member of the general 
council of the city held an office for pay in the printing company at the 
time of the attempted making of the contract. The law under which the 
city was incorporated provided, relative to members of the general coun- 
cil, in part as follows: — 

"They shall not be directly or indirectly interested in any contract with 
paid city, or in any application therefor, or a candidate for or hold any 
office or employment for pay in any company or corporatin which holds 
or is an applicant for a contract with the city." 

The court in its opinion in reference to this provision of the statute 
makes use of the following language: 

"In our opinion the effect of this section is to render void contracts 
between the city and any person who is a member of the council, or be- 
tween the city and any corporation which has a member of the council 
for one of its officers or paid employees. When so construed it becomes, 
in fact, merely declaratory of common law principles on this subject. 

"Mr. Dillon, in his work on Municipal Corporations, says: ^Section 444, 
Contracts with Municipal Officers. — It is a well established and salutary 
rule in equity that he who is entrusted with the business of others can 
not be allowed to make such business an object of pecuniary benefit to 
himself. This rule does not depend on reasoning technical in its char- 
acter, and is not local in its application. It is based upon principles of 
reason, of morality and of public policy. It has its foundation in the very 
constitution of our nature, for it has authoritatively been declared that 
a. man cannot serve two masters, and is recognized and enforced wherever 
a well regulated system of jurisprudence prevails. * * * It is obvious 
that nothing can more tend to correct the tendency to abuse than to make 
abuses unprofitable to those who engage in them, and to have them 
stamped as abuses in the courts of justice.' 

"In Village of Dwight v. Palmer, 74 111., 295, the statute simply pro- 
vided that *no officer shall be directly or indirectly interested in any con- 
tract, work or business of the city, or in the sale of any article, the ex- 
pense, price or consideration of which is to be paid from the treasury, 
or by any assessment levied by any act or ordinance,' and did not pro- 
vide in terms that such a contract should be void. 

**The api)ellee in that case was clerk of the board of trustees merely, 
and the proprietor of the only newspaper in the village. In declaring a 
contract void, made by the village and the appellee to print the ordinances 
of the city, the court said : ^Appellee, if he desired to enter into any con- 
tract with the village authorities to do work for which payment was to 
be made out of the treasury, should first have tendered his resignation as 
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a village officer. His contract would then have been valid. But while he 
continued to exercise the functions of an office he could make no lawful 
contract to do work that was to be paid for out of the treasury, or by an 
assessment under any act or ordinance «f the village.' 

"To the same effect are the cases of Smith v. Citv of Albany, 61 N. Y., 
444; People v. Township Board of Overvssel, 11 Mich., 222; Mayor of 
Macon v. Huff, 60 Ga., 221 ; City of Ft. Wayne v. Rosenthal, 75 Ind., 156 ; 
Grand Island Gas Co. v. West, 28 Neb., 852; Weitz v. Independent Dis- 
trict of Des Moines, 87 Iowa, 81." 

In the case of Goodrich et al. v. Waterville, 88 Me., 39, reference is made 
to the statute in terms similar to the provision referred to in the act for 
the incorporation of cities of the fourth class in this State. This provis- 
ion is as follows : — 

"No member of a city government shall be interested, directly or in- 
directly, in any contract entered into by such government while he is a 
member thereof." 

And declaring that all such contracts shall be void. The plaintiffs in 
this case were co-partners and engaged in the business of physicians and 
surgeon?, one of whom was a member of the common council of the city 
of Waterville. Sen'ices were rendered by this firm, principally by other 
members than the member of the council, in caring for certain paupers, 
and this action was brought to recover compensation therefor. 

The court in its opinion held the employment of plaintiffs unauthorized 
and illegal. 

I have no reason to doubt but that the courts of this State, if called 
upon to construe the statute in qucFtion, would hold substantially in ac- 
cordance with the cases which I have cited. 

In view of the fact that your statement of facts is general, I have at- 
tempted to give you a general answer in reply, without considering any 
particular case in your city or the particular facts pertaining thereto. 

Respectfully yours, 

CHAS. A. BLAIR, 
Attorney General. . 



TILLAGE LAW. — Wolverine is a regularly incorporated village, and 
village elections held under the act of incoi-poration passed by the legis- 
lature of 1903 was regular. 

■ 

June 17, 1903. 

A. J. McKillop, M. D., Village President, Wolverine, Michigan. 

Dear Sir — I have before me your communication of the 13th inst., and 
also a communication of the same date to Hon. Fred M. Warner, Secre- 
tary of State, which has been referred to this department. In these com- 
munications you state that a bill was introduced in the legislature by 
Representative Richard?, providing for the incorporation of the village of 
Wolverine, which bill was passed by both houses. In making a copy of 
the bill, a clerical error was made in one description, so that the proper 
bill was passed but not signed. That subsequently a new copy was en- 
grossed of the true bill, which was the copy signed by the Governor, but 
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subsequent to the village election provided for in the first bill. Under 
this state of facts you ask my opinion as to whether .or not the village is 
legally incorporated and if the election provided for, and which was duly 
held, is vitiated. 

In reply thereto would say, I have made a careful examination of the 
House and Senate Journals and find that the history of the bill in ques- 
tion is as follows : The House Journal, on page 496, shows tha^ on Tues- 
day, February 24th, a bill to incorporate the village of Wolverine, in the 
county of Cheboygan, was introduced by Representative Richards and 
referred to the committee on village corporations. On Thursday, Febru- 
ary 26th, 1903 (House Journal, page 590), the bill was reported out favor- 
ably by the chairman of the said committee, and was passed by the House. 
It was transmitted to the Senate on the same date and was passed under 
suspension of the rules l\y the body (Senate Journal, page 424). On Feb- 
ruary 27th, it was returned to the House and referred to the clerk for 
printing and enrollment; on Tuesday, March 10th, the bill was presented 
to the Governor (House Journal, page 701), and on Wednesday, March 
11th, the House received a message from the Governor which announced 
his approval of the bill. 

Upon examination of the act, as signed by the Governor, I find that 
the act was approved March 10th, 1903. The House and Senate Journals 
do not disclose any irregularities in the passage of the act, and it may 
be presumed to be regular. 

The act, as filed with the Secretary of State, provides that the **first 
election of officers for said village shall be held on the first Monday in 
April, one thousand nine hundred three, and since the act was approved 
and became a law on March 10th, the election, if held in accordance with 
the provisions of the act, must have been held a number of days subse- 
quent to the time when the act was approved by the Governor and be- 
came a law. I am of opinion that the village of Wolverine is regularly 
incorporated and that the village election, held under the provisions of 
this act, is regular. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 
17 
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GENERAL LIQUOR LAW.— Act No. 62 of the Public Acts of 1903, im- 
posing a license fee of f 50 on warehouses and agencies for the sale of 
malt or brewed liquors does not restrict the rights of residents of for- 
eign states or foreign corporations engaged in t|ie manufacture or 
wholesaling of brewed or malt liquors to make sales in foreign states 
for purposes of delivery in Michigan, the deliveries to be made from a 
warehouse in another state; and such sales do not require the manu- 
facturer to pay the wholesale license of fSOO. 

Under Act No. 62 of the Public Acts of 1903 liquor cannot be sold 
by a warehouse to private consumers under a warehouse license of f 50 
and a wholesale license of f 500. 

Act No. 62 Public Acts of 1903, permits sales by a warehouse to deal- 
ers at other places within the county, where the sales are made at the 
warehouse. 

The statutory limitations upon the right to maintain warehouses for 
the sale of brewed or malt liquors and to make sales therefrom are: 
(1) The maintenance is prohibited in prohibition counties; (2) The 
right extends only to persons and corporations engaged wholly or 
chiefly in selling at wholesale the liquors mentioned; (3) The right 
of sale is limited to brewed and malt liquors manufactured by the per- 
son or colrporation maintaining the warehouse and agency; (4) Not 
more than one such warehouse and agency can be established by any 
such person in one village, etc.; (6) No liquor furnished or sold from 
any such warehouse or agency shall be sold except to a regular retail 
liquor dealer. 



GENERAL LIQUOR LAW.— Construction of Act No. 62 of the Public 
Acts of 1903, amending the general liquor law. 

Lansing, June 19, 1903. 
S. 8. Cooper, Esq., Prosecuting Attorney, Ironwood, Michigan. 

Dear Sir — I have yours of the 2nd inst., referring to the amendments 
to the general liquor law. Act 62 of the Public Acts of 1903 (Senate en- 
rolled No. 67), permitting the establishment and maintenance of ware- 
houses and agencies by persons and corporations engaged wholly or chiefly 
in the business of selling liquors at wholesale, for the sale of malt or 
brewed liquors manufactured by such person or corporation, and impose 
a license fee of fifty dollars upon the privilege granted. 

You desire, among other things, to know whether, if a warehouse is 
established and maintained in Wisconsin, sales can be made in Michigan 
from such warehouse without paying the license fee of f 50.00 and without 
paying the wholesale license of f 500.00. For reply to this query, I will 
say that under settled authority it is beyond the power of the State to 
limit the right of a foreign manufacturer of goods or products, though 
those goods or products be intoxicating liquors, to sell his products to 
residents of this State without the payment of a tax, the sales being con- 
summated outside of the State, and to ship them directly to the pur- 
chasers. (Rhodes v. Iowa, 170 U. S. 412; Vance v. Vandercook, Id. 435; 
Leisy v. Harding, 135 U. S. 100.) This being true, we must hold that this 
act was not intended to apply to and restrict the rights of residents of 



ANNUAL REPORT, 1903 131 

foreign states and foreign corporations engaged in the manufacture or 
wholesaling of brewed or malt liquors to make sales in foreign states for. 
the purpose of delivery in Michigan. 

You further state that a Wisconsin brewing corporation, having a 
warehouse at Bessemer, desires to arrange in some way for selling to 
private consumers, and desires to know whether it can do so by taking: 
out both a warehouse license of f 50, and a wholesale license of f 500. Act- 
62 expressly provides that no '^liquor shall be furnished or sold from any 
such warehouse or agency to any person, persons, firm or corporation 
except a regular retail liquor dealer paying a tax at the rate of not less 
than five hundred dollars per year," and this would preclude the sale to 
private consumers from such warehouse or agency. If the business of 
retailing and wholesaling to private consumers is to be carried on, a 
wholesale and retail license at f 500 per annum should be taken out. The 
taking out of this license gives the right to conduct both a wholesale and 
retail business, all sales, however, being limited to the place specified in 
the license, afad it will not become necessary to take out a warehouse or 
agency license unless a warehouse or agency be desired to be established 
separate from the business of wholesaling and retailing licensed. The 
prohibition upon sales other than to regular retail liquor dealers taking 
place at the warehouse or agency is designed to limit the business to be 
carried on under a fifty dollar license fee. 

You desire, further, to know the limits within which the business of the 
person or corporation maintaining such warehouse or agency is to be con- 
ducted, and ask if the warehouse or agency be maintained in the city of 
Bessemer, could orders be taken in the city of Bessemer for delivery to 
another part ofHhe county? Upon this question, the act provides that the. 
person or corporation establishing and maintaining such warehouse or 
agency may sell and deliver *4n any such township, village or city, or in 
any other city, township or village." This would, at leasty permit the 
delivery in any city or village other than that in which the warehouse or 
agency was maintained, if the sales took place at the warehouse or agency. 

In order for any person or corporation to become entitled to establish 
and maintain a warehouse or agency, as provided in the statute, it is firstv 
necessary for such person or corporation to establish his or its right to 
sell, by paying the wholesaler's or manufacturer's license fee required 
(or be a resident of a foreign state), and be engaged wholly or chiefly in 
the business of selling at wholesale ; whereupon he or it becomes entitled 
to '^establish and maintain a warehouse or agency in connection therewith 
in any township, village or city in this State for the storage and sale at 
wholesale of brewed or malt liquors manufactured by such x)erson or 
corporation." The manufacturer of brewed or malt liquors under a sixty- 
five dollar license, being permitted to sell at wholesale, and engaged 
wholly or chiefly in so selling, is entitled to establish and maintain, 
warehouses and agencies upon the payment of fifty dollars each, without 
taking out a wholesaler's license; and the resident of a foreign state, 
engaged in such foreign state wholly or chiefly in the business of selling 
liquors at wholesale, is likewise entitled to establish and maintain such 
warehouses and agencies, upon payment of fifty dollars each, without the 
payment of an additional wholesaler's license fee of five hundred dollars. 
The statutory limitations upon the right to maintain such warehouse and 
agency and to make sales therefrom are as follows : 
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(a) The maintenance of such agency or warehouse is prohibited in 
prohibition counties; 

(b) The right extends only to persons or corporations engaged wholly 
or chiefly in selling at wholesale the liquors mentioned ; and 

(c) The right to sell is limited to brewed and malt liquors manu- 
factured by the person or corporation maintaining the warehouse and 
agency; 

(d) Not more than one such warehouse and agency can be established 
by any such person or corporation in one village, etc.; 

(e) No liquor furnished or sold from any such warehouse or agency 
shall be sold except to a regular retail liquor dealer. 

Yours respectfully, 

CHAS. A. BLAIR, 
Attorney General. 



INSPEOTOR OF ILLUMINATING OILS.— A person who engages in 
the sale of illuminating oils at retail during the term for which he was 
appointed would be disqualifled for holding the office of Deputy In- 
spector of Oils. 

June 19, 1903. 
Hon. Frank B. Neal, Northville, Michigan. 

Dear Sir — I have before me your communication of the 17th inst., in 
which you refer to Section 4963, Compiled Laws of 1897, and ask whether 
or not the language of that section would disqualify a person from being 
deputy oil inspector, who was celling illuminating oil at retail. 

Replying thereto would say that Section 4963, C. L. 1897 was Section 
10 of Act 94 of the Public Acts of 1893 ; this act was repealed by Act 26 
of the Public Acts of 1899. However, as the language of Section 9 of the 
later act is identical with that of Section 4963, C. L. 1897, the same ques- 
tion would arise. 

The construction to be placed upon the section depends upon the use of 
the word "traffic." The word ''traffic" is generally defined to mean 
"trade; to pass goods and commodities from one person to another for 
an equivalent in goods or money ; to buy and sell wares or commodities. 
To deal, have business, or dealings." Century Dictionary, Vol 6, p. 6418; 
Bouvler's Law Dictionary, p. 1132; Black's Law Dictionary, p. 1182. 

In an Ohio case, in which the question of the right to sell intoxicating 
liquors was before the court, the sale of liquors at retail was admitted to 
be traffic. In speaking of the word "traffic," in the sense in which it was 
used, the court said : "The word 'traffic' has always had a well understood 
meaning in the popular sense. It is the passing of goods or commodities 
from one person to another for an equivalent in goods or money; and a 
trafficker is one who traffics — ^a trader, a merchant. * * * It is plainly 
as much traffic to deal in a given commodity by the wholesale as at retail." 
Senior v. Ratterman, 44 Ohio St. 673. Levine v. State, 34 S. W. 969. 

One of the most familiar rules of construction is that words are to be 
taken in their ordinary grammatical sense, unless such a construction 
would be obviously repugnant to the framers of the instrument or would 
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lead to some other inconvenience or absurdity. I believe the above rule 
is especially applicable in this case. The well defined and popular sense 
in which the word is generally used, together with the language as ex- 
pressed throughout the act, makes it evident that the legislature did not 
intend that any person appointed to inspect illuminating oils should be 
engaged or interested in the sale of such oils. 

It is my opinion that a i)erson who engaged in the sale of illuminating 
oils at retail during the term for which he was appointed would be dis- 
qualified for holding the oflSce of deputy inspector of oils. 

Yours respectfully, 

CHAS. A. BLAIB, 
Attorney General. 
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Entering— without breaking In night time : 

(a) Building— to commit orime 

(b) Dwelling— to commit crime 

Entering fairgrounds— unlawfully 

Bntiolng f emule under 10 yean from home— for marriage . . 

Escape : 



(a) Aiding an. 

(b) Aiding -from. Industrial Home for Girls, Adrian. 



Escaping. 

Extortion 

Estray— animal 



F. 



Factory law -violation of 

(a) Operating stationary bollter without low 
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False papers— uttering of 
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(a) Obtaining goods by 
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Felony 

Fire arms-aiming, careless use of, etc. 



6 



1 
8 



Forgery 

Fraud 

Fraud in public office 

Fraud in public office-accessory to 

O. 

Game and fish laws -violation of : 

(a) Deer— killing without a licenHC 

(b) Deer hunting— pursuing and killing with dog. 

(c) Deer killing -out of season 

(d) Deer in red coat-havmg In possession 

(e) Deer in spotted coat-having in possession.. 



ff) Deer in spotted coat— capturing 

(g) Fish— spearing 

[h) Seining minnows 

(i) Brook trout -less than eight inches— having 

possession 

(j) Fishing-illegal 



In 



fk) Fishing— in inland lake with net. 

(1) Molesting flsh-nets 

(m) Moose— killing 

(n) Pheasant— Mongolian— killing.... 

roi Quail -killing out of season 

(p) Quail -seUing 



(q) Quail - training dogs on— out of season. 

<r) Kill 
(I -" 

\ 



iUing song-birds 
(8) Killing woodpecker 

t) Raocoon-killingout of season. 

u) Squirrel -killing— out of season 
(V) Unclassified ?iolations 



(w) Shooting from launch 

(x) Killing game out of season.... 

Gaming ^ 

Oamlng— allowing 

Gaming rooms -devices, etc.— keeping. 



1 
1 

19 



109 
1 
1 
8 

86 
2 
6 



t 

o 

V 

a 
o 
o 

u 

a 

d 



•2 


oo 


4» 


JS*» 


■3 




OS 


>» 




^ 1 


B 


SdS 


a 


doo 


Z 


Z 



1 



2 

i 



2 



1 
16 

21 

48 



51 
2 
6 



I 



1 
t 

15 
1 
1 

1 
5 



1 
27 



2 

1 



I 
89i 

3 

6 

26 



14 
1 
1 

1 
8 
8 

1 
80 



1 
8 



1 

2 
24 

1 



o 
.o 



S** 
gd 

u c8 
OH 

d o 



00 . 

to tS 

!§ 

§S 



2 



4 

10 



1 

4 

14 



8 



2 



2 



2 

1 



1 

281 

8 
6 



51 



18 



8 



16 



1 
1 

8 

i' 



8 
17 



8 



8 



12 



ANNUAL REPORT, 1903 
SCHEDDLE li.— Continued. 



Oirease ehareed. 


i 

II 


i 

1 
1 




B. 

""fjp"a«s5a7i325".°"°'-°'r-r'.''.-.... 


u 


11 








, 














Healtli l»w-TloUMon <.t-ol«i««<l m: 


































































10 


8 


t 






















K 


« 


, 


a 


, 


1 
























HoTHe-uiil>i>Iull;uniiV(chinBaDddriviik(Bvay. 


18 


10 


1 






* 












. 














I. 


i 

KM 
IT 

E 








J 










1 


















M 


...... 


s 




Infleoent lmngui«e-Ln pmenQe gl women Bud oblWren.. .. 


18 

B 
t 


* 




























•-■ 


, 










J^-coTiTertoRMoUiDM«iidwsUtiiigi&lli>reakliiB 




t 
s 












■ 




L. 












II 


i 






* 








I 




1 








e) F¥omdwelUn«-ind»y tHae-tttemptMaommlt. 








' 


' 












I g) From dwelllDK— In alcbt Urns— attempt to aommlt 












S 


S 


1 


I 


J 


1 


















l)'lD.buIUlSB-HhoolhouM.;^.,lnd.riime:.::.. 


I 


3 
























H 


1 






1 


1 








1 





































































138 



ATTORNEY GENERAL 



SCHEDULE M.— OwUinued. 
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SCHEDULE M.—Canduded. 



Offense charged. 



Search warrant . . . . 

Seduction 

Setting forest fires. 
Slander— criminal.. . 

SnowballlDg 

Sodomy 



Street car— jumping on 

S tree t oar— ohstruc tion of 

Sunday law— violation of— classified as: 



a) Playing base-ball on Sunday 

b) Keeping place of business open on Sunday, 
(c) Unclasalfied 



T. 



Tapping electric-light wires 

Tax utw— yiolation of— classified 



(a) Making false statement as to taxable property . 

(b) Refusing and neglecting to make statement as to 

taxable property 

(o) Unclassified 



20 
6 
2 
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Tippler 

Telephone line— obstructing 

Township ofllcer— neglect of duty of 

Tles—^rlving 

Threats— malicious— to do bodily harm— extort money, etc. 

"Trespass— classified as : 

(a) Cutting and removing timber 

(b) Hunting on land without permission 



c) Willful trespi 
" "ed. 



(d) Undassifi 
"Truancy 



U. 

Unlawfully transporting nitroglycerine, 
Union label law 



V. 



Vagrant .- . . 

Violations— unclassified. 
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ATTORNEY GENERAL 



SCHEDULE O. 



List of Prosecuting Attorneys^ by Counties, mth name of County Seat and address of 

prosecutor. 



couDties. 



Aloona 

AlKer 

Allegan 

Alpena 

Antrim 

Arenaa 

Baraga 

Barry 

Bay 

Benzie 

Berrien 

Branch 

Calhoun 

Cass 

Charleroiz 

Cheboygan 

Chippewa 

Clare 

Clinton 

Crawford , 

Delta 

Dickinson 

Eaton 

£mmet 

Genesee 

Gladwin 

Gogebic 

Grand Traverse 

Gratiot 

Hillsdale 

Houghton 

Huron 

Ingham. 

Ionia 

Iosco 

Iron 

Isabella. 

Jackson 

Kalamazoo 

Kalkaska 

Kent 

Keweenaw .... 

Lake 

Lapeer 

Leelanau 

Lenawee 

liiyingston 

Luce 

Mackinac 

Macomb 



County seat. 



Harrlsville, 
Munising... 
Allegan . . . . 

Alpena 

Bellaire . . . . 



Standlsh . . 

L'Anse 

Hastings . . 
Bay City . . 
Frankfort. 



St. Joseph . 
Cold water. 
MarshaU.... 
Ca«-8opolis.. 
Charlevoix. 



Cheboygan 

St. Ste. Marie. 

Harrison 

St. Johns. 

Grayling 



Escanaba 

Iron Mountain. 

Charlotte 

Petoskey 

Flint 



Gladwin 

Bessemer 

Traverse City 

Ithaca 

Hillsdale 



Houghton... 
Bad Axe . . . . 

Mason 

Ionia 

Tawas (Mty. 



Crystal Falls. 
Mt. Pleasant. 

Jackson 

Kalamazoo. . . 

Kalkaska. 



Grand Rapids! 
Eagle River... 

Baldwin 

^Lapeer 

Leland 



Adrian , 

Howell 

Newberry.... 
St. Ignace . . , 
Mt. Clemens . 



Prosecuting attorneys. 



John H. Kilimaster... 
Henry B. Freeman . . . 

Orien S. Cross 

Joseph Cavanagh 

Fiteh R. Williams 

William C. Cook 

Philip R. McKe nan. . 

Fred W. Walker 

Edward E Anneke . . . 
Mervin M. Larmouth. 

Ira W. Riford 

Charles N. Legg 

Joseph L Hooper . . . . 

George M Fields 

Alfred a Nicholas... 

Homer H. Quay 

John P. Conrick 

George J. Cammings. 

William M. Smith 

Oscar Palmer 

John Cummiskey 

August C. Cook 

Lewia J. Dann 

Wade B. Smith 

George D Williams . . 

Frank L Prindle 

Samuel S. Cooper 

George H. Cross 

Marvin R Salter 

Clayton A. PoweU. . . . 

Oscar J. Larson 

Paul Wood worth 

Lewis B Mo Arthur... 

William K. Clute 

Charles A. Jahraufi... 

Charles H. Watson... 
Frank H. Dusenbury. . 
Forrest C. Badgley.. . 

H. Clair Jackson 

Ernest C. Smith 

William B. Brown — 
Albert E. Peiermann 
WUliam H. Wilscm . . . 

Enoch C White 

Clinton L Dayton — 

Theodore M. Joalln . . . 
Edmund C. Shields... 

Louis H. Fead 

James J. Brown 

Franz C. Kuhn 



Postofflce. 



Harrlsville. 
Munising. 
Allegan. 
Alpena. 
Elk Rapids. 

Omer. 
L'Anse. 
Hastings. 
Btfy City. 
Thompson viUe. 

Benton Hartjor. 
Cold water. 
Battle Creek. 
Dowagiac. 
East Jordan. 

Cheboygan. 
St. Ste. Marie. 
Harrison. 
St. Johns. 
Grayling. 

Escanaba. 
Iron Mountain. 
Charlotte. 
Harbor Springs. 
Flint. 

Gladwin. 
Bessemer. 
Traver&e City. 
Ithaca. 
Hillsdale. 

Calumet. 
Bad Axe. 
Mason. 
Ionia. 
Tawas City. 

Crystal Falls. 
Mt. Pleasant. 
Jackson. 
Kalamazoo. 
Kalkaska. 

Grand Rapids. 

Calumet. 

Baldwin. 

Lapeer. 

Lefund. 

Adrian. 
HowelL 
Newberry. 
St. Ignace. 
Mt. Clemens. 
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SCHEDULE O.— Concluded. 






Counties. 



County seat. 



Mmnlatee 

MMquette 

Mason 

If eoosta. 

Menominee 

Midland 

Missaukee 

Monroe 

Montcalm 

Montmorency, . . . 

Muskcffon 

Newayro 

Oakland 

Oceana 

Oiremaw 

Ontonagon 

Osceola. .« 

Oscoda 

Otsego 

Ottawa. 

Presque Isle 

Roscommon 

Saginaw 

Sanilac 

Schoolcraft 

Shiawassee 

St. Clair 

St. Joseph 

Tuscola 

VanBuren 

Washtenaw 

Wayne 

Wexford 



Manistee 

Marquette 

Ludington 

Big Rapids 

Menominee 

Midland 

Lake City 

Monroe 

Stanton 

Atlanta 

Muskegon 

Newaygo 

Pentiac 

Hart 

West Branch.. 

Ontonagon 

Hersey 

Mlo 

Oaylord 

Grand Haven . . 

Rogers 

Roscenmion 

Saginaw 

Sanilac Centre 
Manistlque 

Corunna 

Port Huron 

Centre ville 

Care 

Paw Paw 

Ann Arbor 

Detroit 

Cadillac 



Prosecuting attorneys. 



Postofflce. 



EUsha J. Richmond . . 

BYaakA.Bell 

Addison A. Keiser . . 

Joseph Barton 

.CharlesLine 

Ray Hart 

Francis O. Qaffney. . . 

Thornton Dixon 

Frank A. MiUer 

George S. Wilson . . . 

George S. Lovelace. 

George Luton 

Kleber P. Rockwell. 

Wallace Foote 

Evender M Harris. . . 

William R. Adams... 
B. Newton Savldge. 
John A. McMahon. . . 

Albert Bi. Hilton 

Patrick H. McBride. 

Bdwin T. Reed 

Charles L De Waele 

John F. O'Keefe 

Fred A. Farr 

VirgilLHixson 

Austin E. Richards. . 

Burt D. Cady. 

Roy J. Wade. 

Walter S. Wlxson. . . 

David Anderson, Jr.. 

John L. Dufl^ 

Ormond F. Hunt 

Fred C. Wetmore . . . 



19 



Manistee. 
Negaunee. 
Ludington. 
Big Rapids. 
Menominee. 

Midland. 
Lake City. 
Monroe. 
Stanton. 
Atlanta. 

Muskegon. 

Newaygo. 

Pontiac. 

Hart. 

West Branch. 

Ontonagon. 
Reed City. 
Mio. 

Gaylord. 
Holland. 

Rogers 
Roscommon. 
Saginaw. 
Sanilac Centre. 
Manistlque. 

Corunna. 
Port Huron. 
Three Rivers 
Caro. 

Paw Paw. 
Ann Arbor. 
Detroit. 
Cadillac. 
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Auditor General ads. C. M. ft St. P. R. R. Co 23 

Auditor General ads. C. ft N. W. R. R. Co 22 

Auditor General ads. C. B. ft M. R. R. Co 24 

Auditor General &f*9. Clifford and McCann 29 

Auditor General ads. Cobb 31 

Auditor General ads. Cole ^ 27 

Auditor General ads. Copper Range R. R. Co 23 

Auditor General ads. Davidson 82 

Auditor General ads. Dayton 80 

Auditor General ads. D. G. «H. ft M. R. R. Co 24 

Auditor General ads. D. ft M. R. R. Co 16-23 

Aur'ltor General ads. D. S. 8. & A. R. R. Co 23 

Auditor General ads. D. U. R. R. Depot and Station Co 30 

Auditor General ads. Rscanaba ft Lake Superior R. R. Co 28 

Auditor General ads. Flint Land Co 36 

Auditor General ads. Fort Street Union Depot Co 80 

Auditor General ads. Goireblc ft M. River R. R. Co 25 

Anditor General ads. Gorman 34 

Auditor General ads. G. K. ft I. R. R. Co 26 

Auditor General ads. G. T. R. R. Co 28-24 

Anditor General ads. Grillln 17 

Auditor General ads. Hoffman 14 

Auditor General ads. Johnson et al 29 

Auditor General ads. Kennady 17 

Auditor General ads. King 31 
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Auditor General ads. Morehouse 17 
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Auditor General ads. Rault Ste. Marie Bridge CSp ?4 

Auditor General ads. Schnlte 16 

Auditor General ads. Semer 26 

Auditor General ads. Sinclair 29 

Aud*tor General ads. Supervisors of Alcona 17 

Auditor General ads. T. S. ft M. R. R. Co 24 

Andltor General ads. Torkonskl 34 

Auditor General ads. Two Rivers Manufacturing Co 27 

Auditor General ads. Wisconsin & Michigan R. it. Co 25-85 

Auditor General ads. Wolverine Land C?o % 16 

Avery et al vs. Andltor General 28 

B. 

Ball vs. Auditor General ., 16 

Barber Asphalt Co. ads. Attorney General 27, 

Barlow ads. People 12 

Barton ads. People 37 

Beebe vs. Auditor General 81 

Bennett, Tn re 40 

Bennett vs. Carr 19 

Blckerstaff ads. People 12-13 

Bishop vs. Lord 22 

Bishop vs. Mich. Saving & Loan Ass'n 22 

BIoomshie*d ads. Bolce 30 

Board of Suuervlsors of Alcona vs. State Land Commissioner 17 

Boice vs. Bloomshleld 80 

Brenner vs. Wolverine Land Co. et al 83 

Bresaler ads. People 11 

Board of Assessors (Detroit), ads Detroit Tinlted Railway 17 

Board of Assessors ( State) . ads. B'^a^d of Education (Detroit) 17 

Board of <^ontrol ads. Wheeler ft Pitkin 8« 

Board of Education (Detroit), ads. attorney General ex rel Marr 26 

Board of Fdncatlon (Detroit) vs. State Board of Assessors 17 

Board of Registration in Medicine ads. Radebaugh 17 

Bridflrman et al ads. Attorney General 20 

Brunke ads. People 12 

Bucknell, In re 38 

Buck ads. People 13 

Buckeye Iron Co. ads. Auditor General 26 

Burr, In re 40 

Burt vs. Auditor General 34 

C. 

Cairns, In re 40 

Camnbell. In re 39 

Oamnhpll ads. Attorney General 20 

Canfleld. In re m 34 

Carney VR Auditor General 17 

Canney ads. People 37 

Carr vs. Auditor General 34 

/]arson. In re 39 

Carr ads. Bennett 19 

Cerrow. In re 40 

Chandler vs. Auditor General 22 

Chlcaiaro, Detroit ft Canada Gr8»»d Tmnk .Tunction R. R. Co. vs. Auditor General 24 

C. M. ft St. P. R. R. Co. vs. Auditor General 28 

C. ft N. W. R. R. Co. vs. Auditor General 22 
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C. S. & M. R. R. Co. VB. Andltor General 24 

Chase et al. vs. State Board of Agriculture 29 

Chittenden, In re '. 40 

City Savinsrs B-mh ads. State Banking Commlsaloner 30 

Clifford and McCann ys. Auditor General 29 

Cobb V8 Auditor General 31 

Coffin ads. People 37 

Commissioner of Railroads vs. D. G. H. & M. R. R. Co 19 

Commissioner of Railroads vs. G. R. & 1. R. R. Co 14 

Cole vs. Auditor General 27 

Cooperage & Lumber Co. ts. Township of Germfask et al 27 

Co operative Home Owners* Association ads. Attorney General 21-28 

Co-operative Home Purchasing AssocliUion ads. Attorney General 28 

Copper Range R. R. Co. vs. Auditor General 23 

Currier, In re 39 

D. 

Davidson vs. Auditor General et al 32 

Davidson vs. Rea and Andltor General 32 

Dayton vs. Auditor General 80 

D. G. H. & M. R. R. Co. vs. Auditor General 24 

D. G. H. ft M. R. R. Co. a^^s State Railroad Commissioner 19 

D. A. M. R. R. Co. vs. Andltor General 16-28 

D. 8. 8. & A. R. R. Co. vs. Auditor General 23 

D. U. R. R. Depot A Station Co. vs. Andltor General 80 

Detroit United R R. Co. vs. Board of State Tax Commissioners et al 17 

D. U. R. R. Co. ads. Board of Assessors 17 

Diamond Syndicate Co. ads. Attorney General 21 

Dingman ads. Sheldon 38 

Dolan et al. ads. Penogor.^ 31 
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Dunn vs. State Land Commissioner 29 

B. 

Edson, In re 39 

Education, Board of, ads. Attorney General 26 

BIco ads. People 9 

Ellis vs. Wolverine Land Co. et al 33 

Escanaba & Lake Superior R. R. Co. vs. Auditor General 23 

P. 

Flint Land Co. vs. Auditor General 36 

Port Street Union Depot Co. vs. Auditor General 80 

Pra^Ier. In re 39 

Pnllerton, In re .38 

G. 

Gardner ads. People 37 

Gerrold. In re 18 

Glesy ads. People 37 

Gmahliog, In re 39 

Gogebic & Montreal River R. R. Co. vs. Auditor General 25 

Goodrode ads. People 9 

Gorman vs. Auditor General 34 

G. R. & I. R. R. Co. vs. Commissioner of Railroads 14 

G. R. & I. R. R. Co. vs. Auditor General 25 

G. T. R. R. Co. vs. Auditor General 23-24 

Griffln vs. Auditor General 17 

Grlffls ads. Ranney 38 

Griffith ads. People 10 

Guinnen nds. McDonald 41 

H. 

Hall, In re 39 

Hammond ads. People 10 

Hathaway. In re 41 

Hastings Industrial Co. ads. People v ^^ 

Hayden, In re 40 

Healy. In re 36 

Hoffman vs. Auditor General 14 

Hosmer et al., Wayne County Circuit Judges ads. Attorney General 14 

Hossler ads. People 11 

Hunter ads. People 12-13 

I. 
In re: 

Auditor General 33-84 

Albright 40 
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tatfd—Oontintisd. Page 

Andrews 18 

Bennett 40 

Bncknell '. S8 

Burr 40 

Cairna 40 

Camoboll 30 

Canfleld .- 84 

Carson 38 

Cerrow 40 

Chittenden 40 

Cnrrler i... 38 

Bdaon 38 

Frazier 38 

Fullerton 38 

Oerrold 18 

Omnhling 38 

Hall 39 

Hathaway » . 41 

Hayden 40 

Healy 86 

.TacVgon 89 

Jones 41 

KffTnmAn 39 

Kimball 38 

Lamed 40 

Lorv 39 

McQraw 86 

Mellon 40 

Merrlan , 89 

Mills 18 

Miner '.. 3ft 

Mnlhansen 39 

Nottf razler 39 

Plngree 35 

Plfttz 28-31 

ParVer 41 

Resto : 39 

Robinson 40 

Sa^sbury Se 

Smith 40 

Sparrow 33 

Sorrenson 41 

Stengenga 18 

Throp 38 

Webster 40 

Weingart 40 

Weiss 39 

Iron Cliffs Co. ads. Attorney General 20 



Jackson. In re 39 

Jennings ads. People 11 

Johnson et al. vs. Auditor General .■ 29 

Johnson et al. vs. State Land Commissioner 31 

Jones, In re 41 

K. 

Kamman, In re 39 

Karste ads People 10 

Kaiiffer ads. People 12-18 

Keith ads. People 18 

Kennedy vs. Auditor General ; 17 

Kimball, In re 38 

King vs. Anditor General 31 

Klosswosky vs. Auditor General 33 

Knaggs et al. ads. Mueller 34 



L. 



• 



Lake Shore & Ishpemlng R. R. Co. vs. Anditor General 24-25 

L. S. & M. S. R. R. Co. vs. Auditor General 25 

Lansing, City of, vs. Piatt et al ; 80 

Larned, In re 40 

League of Bilgibles ads. Attorney General 23-29 

Locy. In re 39 

Loud et al. vs. State Land Commissioner 37 

Love et al. ads. Williams 38 

Lord ads. Bishop 22 

Lowrey et al. ads. Attorney General 20 

Lustileld vs. Windson et al 88 
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Mc. Pace 

McCana ads. Auditor Oenaral 29 

McDonald m. Ouinen • 41 

McDonald ada. People 10^ 

McGarry ada. People : 12 

McOraw, In re d6 

McGregor ada. Meyer 19 

McT^ean ▼«. Aoditor General 34 

McPhee et al. ▼«. Auditor General et al 29 

M. 

Manlatee ft North Baatern R. R. Co. ya. Auditor General 28 

Manthey et al. vb. Vincent et al ? 82 

Marquette & 8. B. R. R. Co. va. Auditor General 25 

Maie ada. People 11 

Medicine Registration, Board of ads. Radebough 17 

Mellon, In re 40 

Merdian ads. People 87 . 

Merriam, In re 89 

Meyer vs. McGregor 19 

Michigan Mr Line R. R. Co. TS. Auditor General 24 

Michigan Central R. R. Co. vs. Auditor General 24 

Michigan Central R. R. Co. vs. State of Michigan 37 

Michigan Land & Lumber Co. vs. State Land Commissioner 17 

Michigan Savings ft Loan Association et al. ads. Bishop 22 

Michigan Sugar Co. vs. Michigan (Auditor General) 86 

Michigan ads. Michigan Sugar Co 86 

Michigan ads. United States 22 

Michigan Traction Co. ads. Attorney General 28 

M. St. P. ft 8. Ste. Marie R. R. Co. vs. Auditor General 26 

Mills, In re 18 

Miner, In re. 39 

Mineral Range R. it Co. vs. Auditor General 28 

Morehouse vs. Auditor General 17 

Morgan ads. People 10 

Morse et al. ada. Neal 86 

Morse vs. State Land Commissioner 81 

Morse Manufacturing Co. vs. Auditor General 81 

Mueller vs. Knaggs, et al 84 

Mulhanssen, In re 89 

Munising R. R. Co. vs. Auditor General 25 

N. 

Neal va. Morae et al 36 

Newberry vs. Auditor General 31-82 

Newton vs. Auditor General 16 

Newhall ads. Patek 34 

Nottfraaler, in re 89 

O. 

Olds vs. State Land Commissioner 17 

O'Connor ads. People 87 

P. 

Parker, In re. 41 

Paraona ada. Attorney General 27-28 

Patek vs. Newhall 84 

Payfer vs. Auditor General 32 

Payne ads. People 10 

Penogor vs. Dolan et al 81 

People va. Andrews 12 

People vs. Barlow 12 

People vs. Barton 87 

People vs. Bickerstaff 12-18 

People vs. Bresslef 11 

People vs. Brunke 12 

People vs. Buck 13 

People vs. Canney * 87 

Peoole vs. Coffln 87 

People vs. Dowell 11 

People vs. Doyle 87 

People V3. EIco 9 

Peoole vs. Gardner 87 

People vs. Giesy 87 

People vs. Ooodrode 9 

P«»or>le vs. Grifllth 10 

Peoole vs. Hossler 11 

People vs. Hammond 10 

People vs. Hastings Industrial Co 88 

People vs. Hupter 13-13 

People vs. Jennings f 11 

20 
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Ptfe 

Feople Ts. Karate ; 10 

People vs. Keith 13 

People vs. Kauffer 12-13 

People vs. McDonald • 10 

People T8. McGarrj 12 

People vs. Maze 12 

People TS. Merdlan 37 

People vs. Morgan 10 

People vs. O'Connor 87 

People vs. Portenga 10 

People vs. Payne 10 

People vs. Phillips 

People vs. Pratt 10 

People vs. Qnlmbv 12 

People vs. Kandall 10 

People ads. Ileets 

People vs. Rich 10 

People VB. Roos 12-13 

People vs. Row .....' 11 

People vs. Salsbury 12 

People vs. Smith 9 

People vs. Stockwell » 11 

People vs. Satton 13 

People vs. Tillman 10 

People vs. Tontant 11 

People ads. VanPelt 

People ads. Voorhls 10 

People vs. Walbnm 10 

People VB. Wilson 10-37 

People vs. Woodworth • 12-13 

P. M. R. R. Co. vs. Auditor General 25 

Phillips ads. People 9 

Piatt et al., ads. Cltv of Lansing 30 

Pingree ads. State Treasnrer 37 

Pine River Lumber Co. vs. State Land Commissioner 30 

Pingree, In re 35 

Plats et al., vs. Auditor General 28-31 

Plata, In re 28-31 

Pontiac, Oxford & N. R. R. Co. vs. Auditor General 25 

Portenga ads. People 10 

Pratt ads. People t 10 

Preferred Tontine Mercantile Co. vs. Secretary of State 15 

Prickett vs. Auditor General 29 

Q. 

Quimby ads. People 12 

R. 

Radebough vs. Medicine Registration Board 17 

Railroad Commissioner ada. G. R. ft I. R. R. Co 14 

Randall ads. People 10 

Ranney vs. Grillls 38 

Rayburn vs. Auditor General 82 

Rea ads. Davison 32 

Reeta vs. People 9 

Resto, In re 89 

Rickman et al., ads. Board«of Trustees 28 

Rich ads. People * 10 

Reed vs. Auditor General 81 

Relchel vs. Auditor General 29 

Robinson in re 40 

Roos flds. People 12-13 

Row ads. People 11 

8. 

St. Clair Tunnel Co. vs. Auditor General f. 24 

Salsbury in re 80 

Salsbury ads. People 12 

Saul ads. Attorney General 81 

Sault Ste. Marie Bridge Co. vs. Auditor General 24 

Schulte vs. Auditor General 15 

Secretary of State ads. Preferred Tontine Mercantile Co 15 

Semer vs. Auditor General 26 

Sheldon vs. Dlngman 38 

SInclaIre vs. Auditor General 29 

Smith in re 40 

Smith ads People 9 

Sparrow in re 38 

Sorrenson in re 41 

Stnudell ads. Attorney General 21 

Stateads. M. C. R. R. Co 87 

State Board of Agriculture ads. Chase et al 29 

State Board of Assessora ads. Board of Education 17 
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Pace 

State Banking Commissioner vs. City Sayings Bank 30 

Stiite Tax Commission, Boar4 of, ads. I^etrolt United R. R. Co 17 

State Land Commissioner ads. Board of Supervisors of Alcona 17 

State Land Commissioner ads. Dunn 20 

State Land Commissioner vs. Johnson et al SI 

State Land Commissioner et al., ads. Loud et al 37 

State Land Commissioner ads. Mich. Land & Lumber Co 17 

State Land Commissioner ads. Morse 31 

State Land Commissioner ads. Olds 17 

State Land Commissioner ads. Pine River Lumber Co 30 

State Land Commissioner ads. Widner 29 

State Treasurer vs. P. C. Plngree 36 

Stare Trespass Agent ads. Sterling 38 

Stengenga in re 18 

Sterling vs. State Trespass Agent 38 

Stockwell ads. People 11 

Supervisors of Alcona County vs. Auditor General 17 

Supervisors of Shiawassee County ads. Attorney General ex rei 30 

Sutton ads. People 18 

Swart ads. Sterling 38 

T. 

Tillman ads. People 10 

Throp in re 88 

Toledo S. & M. R. R. Co. vs. Auditor G<>neral : 24 

Tontine Sav. Ass'n ads. Attorney General 21 

Tontine Surety Co. ads. Attorney General 21 

Torkonskl vs. Auditor General 34 

Toutant ads. People 11 

Township of Gcrmfask et al., ads. Northwestern Cooperage ft Lumber Co 27 

Two Rivers Mfg. Co. vs. Auditor General 27 

Trustees, Board of, vs. Rickman et al 28 

U. 

United States vs. Michigan 22 

V. 

VanPelt vs. People 9 

Vincent et al., ads. Manthey et al 82 

Voorhls ads. People 10 

W. 

Walbnrn vs. People 10 

Wayne County Circuit Judges (Hosmer et al.), Attorney General vs 14 

Wayne County Clerk (McGregor), Meyer ads 19 

Webster In re 40 

Weingart In re 40 

^^eiss in re .. ... .... .■ •• .... 89 

Wheeler & Pitkin vs. Board of Control .' . . .... . . *. . .*. V. . V. .V.V.*.'. V. V.*. .'. \ . . ... V.V.'. '. *. '. *. *. . . V. . * .' .* \ 38 

Widner 'vs. State Land Commissioner 29 

Williams vs. Love et al 88 

Wilson ads. People 10-37 

Windsor et al.. ads. Lustfleld 33 

Wis. & Mich. R. R. Co. vs. Auditor General 25-35 

Wolverine liand Co. et al., ads. Brenner 88 

Wolverine Land Co. et al., ads. Ellis 33 

Wolverine Land Co. vs, Auditor General 16 

Woodworth ads. People 12-13 
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INDEX OF NAMES OF OPINIONS, 1903, 



A. Pikf|6 

Anderson, W. B., cashier 97 

Assessors. State Board of 58-86 

Auditor General, (See Perry p. Powers) 

Auditors. SUte Board of 52,94,06,108,110 

B. 

Balrd. John 66 

Banking rommlssloner, see George L. Maltz and George W. Moore. 

Barrv, James V., Insurance Commissioner 08 

Blddle, Prank 01 

Blake. Lash & Cassels. Barristers 67 

Bliss, Aaron T., Governor 60, 71, 72,00 

Brewster, Charles B., Chief Deputy Game and Fish Warden 02 

Brown, William B., Prosecuting Attorney 76 

Brusse, P 50 

C. 

Campbell. Mllo D 74 

Carton, John J., Speaker 117 

Chllson, B. v.. Secretary of the Senate 114 

Cobb, L. H., Attorney at Law 80 

Cooper, S. 8., Prosecuting Attorney 180 

D. 

Delano, H. L., Attorney at Law 02 

Dennis, Marshall B., Secretary State Dentistry Board / 50 

Dentistry, State Board of, see M. B. Dennis. 

Dickie. Rev. Samuel, Principal Albion College 116 

Duffleld, Henry M 67 

B. 

Bstes, C. H. .' 105 

P. 

Pead, Louis H., Prosecuting Attorney 07 

Pox, Irwin C, Probate Judge 00 

Prackleton, David S., Probate Judge 80 

Preeman, >mariah P.. President Board of State Tax Commissioners 85 

Preeman, George W., Warden 62 

O. 

Game and Pish Warden, see C. E. Brewster. 
Goremor, see Aaron T.^Bllss. 

H. 

Hopkins, J. P., Attorney at Law 58 

I. 
Insurance ComnUssioner, see James V. Barry. 

L. 

liane , William A., Probate Judge 63 

M. 

Malt?!, George L.. State Banking Commissioner 73 

Martin. Jacob, Mayor 107 

Moore. George W., State Banking Commissioner 122 

Mcra'lnm, J. H 78 

McKillop, A. J., Village President 128 

N. 

Neal, Frank S 132 



« 
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O Page 

Orr, Breakie J.. City Attorney Ill 

Osboni, Chase 8., Railroad Commissioner 77 

P. 

Pallthrop, C. J., Attorney at Law 125 

Palmer, H. P., Secretary State Veterinary Board 82-84 

Palmer, O., Prosecuting Attorney 120 

Peer. O. A 106 

PhllllDS, Mrs. A. J 61 

Powell, Clayton A., Prosecuting Attorney 04 

Powers, Perry F., Auditor General » 118 

R. 

Railroad Commissioner, see Chase S. Osborn. 

Rockwell, Kleber P., Prosecuting Attorney 110 

S. 

Sayera, John H 40 

Scrlpps, James B., Senator 106-125 

fleegmiller, W. A.. City Attorney • 88* 

Smith, Wade B . Prosecuting Attorney , . 100 

State Tax Commission, see A. F. Freeman. 

V. 
Veterinary Board, see H. F. Palmer. 

W. 

Wade, Leroy J.. Ptosecuting Attorney 118 

Wade, Rw J., Prosecuting Attorney 05 

Warner, Fred M., Secretary of State 56 

Woodward, B. G 106 

a 

z. 

Zimmerman, H. M., City Attorney 62 



• 
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GENERAL INDEX, 190e3, 



A. 

Allen: (See Election Law.) Page 

Enlistment In the U. S. serylce of an, effect on right of citizenship 49 

•Stock In resident corporation owned by, taxable under Inheritance Tax Law.... 97 

When entitled to vote In a township or ward 40 

When must take out naturalization papers : 49 

Appralsera : 

Under Inheritance Tax Law, bow paid 94 

Arrest : 

Does not disfranchise voter under school law, If otherwise qnalified 61 

Assessment: (See Tax Law.) 

Of personalty, when situated In township other than that of owner's domicile.... 91 

Of railroad property, should be at cash value 86 

Average rate snouid be predicated on cash value 86 

Method of determining divisor 86 

State Board of Assessors have authority to determine divisor in determining 

rate 86 

On real property, not collectible by suit after expiration of warrant 97 

Not collectible by suit, after tax sale 97 

State not charged with duty of determining who is liable for 118 

State looks to property on failure to pay tax 118 

Assessment Rolls : ^ 

Function of Board of State Tax Commissioners ends with review of ,.... 76 

Does not extend to equalization 76 

Assessors a 

Duties of, in certain cities, to make enumeration and return of Insane, etc 56 

Attorney Fee: 

State not liable for. Intuit of person claiming State office 57 

Auditor General : (See Inheritance Tax Law.) 

When can grant refundlngs under Inheritance Tax Law 92 



Ballot : *(See Election Law.) 

Form of ballot to be used by cities of 4th class on question of abolishing Board 

of Public Works 107 

Where 2 crosses are marked in circles heading different parties on a, the erased 

one is a distinguishing mark 78 

Voting machines remotely interfere with secrecy of Ill 

Banks: 

In cities with a population between 20,000 and 110,000 must organize with a 

capital of not less than $100,000 78 

Neglect of, to specify particulars when deducting amount owed to depositors from 
credits will not deprive It Of right of offset under tax law 88 

Board of Examiners of Barbers : 

Executive cannot limit statutory term of members of, by limiting date In com- 
mission 

Board of Health of a Township : 

Prosecuting attorney is not required to act as attorney for, when 118 

Board of State Assessors: 

Average rate should t>e predicated on actual value 86 

Hflve authority to determine divisor in determining rate 86 

Method of obtaining divisor 86 

Should assess railroad property at cash value 86 

Board of State Tax Commissioners : 

Function of. ends with review of assessment rolls 76 

How to determine average rate of taxation 86 

Is not a Board of Equalization 76 

Board of Supervisors r 

Have power of equalization 76 

Bond: (See Liquor Law.) » 

Township Board determines sufficiency of. under Liquor Law • 109 

Township Board In determining, sufficiency of, cannot act arbitrarily 109 

Building and Loan Associations : 

Cannot have Private Corporations as stockholders 58 
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C. 
CaplUl : Page 

Of banks, in cities of 20,000 to 110,000 must organize with a capital of not 

less than $100,000 73 

Car Comonnles : 

Act requiring to file reports is constitntional 71 

Chief of Police: 

Office of not Incomnatlble with offices of deputy sheriff or city marshal OR 

CitlienFbiD (See Election I-aw.) 

RfTect of enlistment in IT. R. serrice upon rights of alien to 40 

When alien entitled to rights of 49 

City: 

Validity of ordinances, how determined 89 

City Marshal : 

Office of is not Incomontible with offices of Dennty Sheriff or Chief of Police 95 

When appointment and confirmation of, by council and President pro tem. is 

inegal 62 

Cities of the Fourth Class: 

City Marshal, when apoointment of by Council and President Pro Tem, illegal 62 

Form ballot In, on question of abolishing Board of Public Works 107 

Claims : 

Action of State Military Board, is final and conclusive upon when 71 

Allowed on order of Commander in Chief of Military Forces, not questionable.. 71 
Compatible : 

OWces of Deouty Sheriff, City Marshal and Chief of Police are 96 

Office of Deonty Inspector of Oils not. with business of selling at retail 132 

Commissioner of Schools: (See School Law). 

Predecessor of, is entitled to hold over when person elected does not quality.... 50 
Compensation : 

Connty Agent acting as a de facto officer entitled to, when 119 

Constitution: 'j 

Apnolntment of Jury Commission by Governor on recommendation of Circuit 

Judge, would not conflict with 105 

Fa'lroad nroperties should be assessed at cash value 86 

State Board of Assessors have authority to determine divisor in determining rate. 86 

Method of obtaining divisor 86 

Act creating liOulsiana Pnrchase fixnosition, not -In confiirt with 114 

Joint resoulution relieving County Treasurer of liability for State moneys lost 

in insolvent bank opposed to section 45, article 4 99 

Provision requiring two-thirds vote Por passage of bill not to be evaded by calling 

same Joint resolution i 99 

Contract : 

A teacher's, is a nersonal one and is nullified hv death or incapacity from illness. 106 

Payments in event of death is, of insurance 98 

Power to rescind, rests with the District School Board 106 

Validity of, entered into between municipal corporations and officers, discussed.. 125 
Convict : 

Is entitled to good time on sentence to State's Prison, for Jail breaking 62 

Corporations : 

Foreign, doing business in this State,' subject to same conditions and restric- 
tions as resident 67 

Municipal, ordinances of, test of validity of 89 

Mercantile, holding stock in Building and Loan Association for Speculating or 

borrowing, legality of • 58 

Private, resident, shares in, owned by alien dying in England taxable under 

Inheritance Tax Law 97 

Council : 

When action of, together with President Pro Tem. in appointing City Marshal 

illp^l 62 

Connty Agent: 

Acting as a de facto officer entitled to comnen«ation for services nerformed 119 

Investigating case before magistrate and again on appeal and making two charge. 

legality or 108 

• Statute governing, contemplates but one investigation and report in each case.. 108 
Connty Treasurer : 

Not entitled to fees for receiving and naytng over moneys received for relm- 

bnrjtement of State in snnnort of Insane oersons 62 

Liability of, for certain funds received, that of insurer 99 

Joint resolution to relieve from, liability for loss of State funds in insolvent 
bank unconstitutional ~ 99 



De Facto Officers: 

Connty a<;ent acting as, entitled to compensation when 119 

Deputy Insnector of Oils : 

Not entitled to assistants 96 

Deputy Sheriff: 

Office Is not Incomnntlhle with offices of City Marshal or Chief of Police 96 

Directors: (See Ranks. Banking Taw). 

Amonnt anthorl^sed to lonn by a two-thirds vote under General Banking Law.... 122 
District School Board: (See School I^w). 

Has power to rescind teacher's contract, when 106 

» » .».••• ', ,» 

it ■ ■ * ft 

» . * » • • *• • 
• » » » ■ • 
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B. 
Election Law : 

Alieiit when entitled to vote in township or ward 49 

Allen, when must take out naturalisation papers 49 

Allen, right of citizenship of, how effected by enlistment In U. 8. service 49 

Appointee, to fill vacancy subsequently elected, cannot be re-elected 106 

Ballot, form of in cities of the fourth class, on question of abolishing Board of 

Public Works 107 

Candidates, elected not qualifying, how office filled QO 

Cross in circle at head of each of the two party tickets constitutes distlngulslk- 

ing mark ...^ 78 

Districts, how and bv whom changed 65 

Districts, not to be changed in yiolation of the constitution 65 

Election, in Wolverine yillage under incorporation act of 1003, not illegal 62 

Person elected at not qualifying, entitled predecessor to hold over 66 

Provision pointing out place for inspector's initials directory 78 

Provision requiring Inspectors Inltlais on ballots in ink, directory 78 

Voter in school district, once arrested, not disfranchised thereby 61 

Voting machine, remotely Interfers with secrecy of ballot 41 

Voting machine, when anti-fusion law does not apply 61 

Voting machine, effect of upon secrecy of ballot Ill 

Executive ; 

Cannot limit term of statutory officer by limiting date in commission 69 



Foreign Corporations: 

Doing business In thiH State subject to same conditions kh renldent corporations. 



67 



Ok G. 

Game and Fish Law : 

Law protecting trout in An Sable River not repealed 92 

Unlawful to knowingly permit another to use license 92 

Genesee Countv r 

Allowance of claim of, for care of insane patients 117 

Good Time : 

Person convicted of breaking Jail and sentenced to State's Prison entitled to 62 

Governor : 

Cannot change statutory term of office, by date in commission of appointment.. 69 

Military claims allowed on order of, not questionable 71 

Grades : 

Power to determine and order separation of, lies with Crossing Board and not 
with Railroad Commissioner • 77 

H. 

Holiday : 

School meeting held on, not vitiated thereby 61 

I. 

Incompatible : 

Office of Deputy Inspector of Oils, with business of selling at retail 132 

Offices of Deputy Sheriff, City Marshal or Chief of Police, are not 95 

Inheritance Tax Law : 

Appraisers appointed by Justices of Peace under, how paid 94 

Date property subject to taxation under 90 

Determination of Judge of Probate If not aside on appeal is final 92 

Expectancy under, how taxed 90 

One taking part of estate by contract with heir, subject to 74 

Personal property, when taxable under 80 

Property of non-resident decedent, when subject to tax under 116 

Property when passing into the residue, when taxable 116 

Property, when exempt under 74 

Shares in a Michigan bank owned by an allfu dying In England, are taxable 

under 97 

Tax on life interest in estate under, how computed 90 

Tax on remainder under, how computed 90 

When Auditor General can grant refundlngs under 92 

When beneficiary declines to take, there is no tax upon the transfer 116 

Insane : 

Assessors in certain cities to make enumeration and return of 56 

Insane Patients : 

Joint resolution to pay for care of, not unconstitutional 117 

Insane Persons: 

County Treasurer not entitled to fees for receiving and paying over moneys recov- 
ered to reimburse the State for support of 52 

Inspectors of Election: (See Election I<aw). 

Provisions as to placing initials on ballot directory • 78 

Inspectors of Illuminating Oils : 

Retailer of Illuminating oils cannot hold office of Deputy Inspector of Oils 132 

Insurance Law : 

Contract for payment In event of death. Is contract of insurance 9ft 
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J. 
^oint Resolution : Page 

Authorising QoT«mor to reiinqalah certain lands to tbe U. 8. Govemmentt 

power of ezecntlye under 72 

Relieving County Treasurer of liability for loaa of State funds in insolvent 

bank, unconstitutional 99 

Law requiring two-thirds vote for passage of bill not to be evaded by calling same 

Joint resolution 00 

Judge of Probate : 

Cannot grant rehearings, etc., under Inheritance Tax Law 92 

Determination of, under Inheritance Tax Law, final if not set aside on appeal.... 92 
Jury Commission : 

Appointment by Crovemor of, on recommendation of Circuit Judge, not uncon- 
stitutional 105 

Justice of Peace : 

Appraisers appointed by, under Inheritance Tax Law, how paid 04 

Has no authority under Inheritance Tax Law, to grant reviews, rehea rings, etc. . 02 
Juvenile OCTenders : 

Statute contemplates but one investigation and 'report as to, by County Agents.. 108 

L. 

I^and Grants : 

Power of executive in releasing certain, under Joint Resolution No. 10 of 1889.. 72 
License : 

Unlawful to permit another to use under Game and Fish Law 92 

When person is entitled to, from State Veterinary Board * 84 

Life Estate: 

When taxable under Inheritance Tax Law 00 

Liquor Law : 

Bonds, sufficiency of, determined by Township Board 100 

Township Board in determining suflldency or, cannot act arbitrarily 100 

Loans : (See Banks, Banking). 

By directors under General Banking Law, discussion of 122 

Louisiana Purchase Exposition : 

Act creating commission and appropriating money for. Is constitutional 114 

M. 

I 
Meetings : 

Called for specific inirpose, right of supervisors to transact other business at 119 

Military Claims : 

Allowed on order of Chief of Military Forces, not questionable 71 

Municipal Corporations : 

Ordinances, validity of, how tested 80 

O. 

Oflioc : (See Incompatible, Compatible). 

Person elected not qualifying, predecessor entitled to hold over 50 

Appointed to fill vacancy subsequently elected, cannot be re-elected 106 

Officer : 

Statutory term of, not changeable directly or indirectly, by executive 69 

Offices : fc 

Deputy Sherirs not incompatible with that of City Marshal or Chief of Police 9^ 

Ordinances : ^ 

Validity of, how deteroUned 80 

Osteopaths : 

Not permitted by statute to resort to use of medicine or surgery 94 

Use of X ray machine not prohibited 04 

P. 

Personal Property: (See Inheritance Tax Law). 

Assessment of, where same Is in township other than that in which owner lives.. 01 

Taxation of, under Inheritance Tax Law «0 

Private Corporations : ^ ,. . . ^ .... 

Cannot for purposes of speculation or borrowing, hold stock in Building Loan 

AsaoclatioQ •'>^ 

Shares In resident owned by alien dying in England, taxable under Inheritance 
Tax Law • 97 

l»roperty : . . .« • 

Taxation, when exempt from, under Inheritance Tax Law 74 

Taxation, when subject to, under Inheritance Tax Law Oo 

Prosecuting Attorney : ^ ^. « « , ,, ,x^ ..„ 

When not required to act as attorney for Township Board of Health 11.1 

Q. 

Quo Warranto : ^ .. ,--, 
State not liable for an attorney fee of person claiming State ofllce, by n 
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R. 

Railroad Commissioner : ' Page 

Has no authority to determine when separation of grades is necessary 77 

Has no authority to order grade separation : 77 

Railroads : 

Ayernge rate should be predicated on actual yalue 86 

Method of determining divisor in assessing 86 

Property belonging to, should be assessed at cash valne 86 

State Board of Assessors have authority to determine divisor in determining rate 86 

Real Property : 

Taxes on, cannot be collected by suit after expiration of warrant 07 

Taxes on not collectible by suit after sale of lands for non-payment of taxes.... 97 

Registration : 

VViih State Board of Examiners in Dentistry, requi6ite9 for 59 

Remainder : 

When taxable under Inheritance Tax Law 90 

Repeal : 

Law protecting trout in An Sable River not repealed 120 

Report of Car Companies : 

Act requiring not unconstitutional Q8 

8. 

School Law : 

Commissioner predecessor of, not entitled to hold over, when elected candidate 

fails to qualify 50 

Legal Monday, meeting held thereon not vitiated thereby 61 

State Public School, expenses of those conducting children to, how paid 105 

leachers' contract, power to rescind, rests with Boai;d and not with individual 

members 106 

Teac-uers' contract, is a personal one, how annulled 106 

Voter, in school district, not disfranchised by arrest 61 

State : 

Not liable for attorney fee of person claiming State office 57 

Pays expenses of Superintendents of the Poor for conducting children to State 

Public School 105 

Power of executive to release lands to U. S. under Joint Resolution No. 19 of 
1889 •••... •• •..•.••••••• ••••• 72 

State Board of Auditors : 

Not authorized to appoint assistant to Deputy Inspector of Illuminating Oils.... 96 
Pay claim of appraisers under Inheritance lax Law 94 

State Board of Examiners in Dentistry: 

Registration with, requisites for 69 

When examination necessary for registration with 59 

State Inspector of Illuminating Oils. 

Board of State Auditors may not appoint assistants to Deputies of 96 

State Military Board : 

Action of, in allowing certain claims, is final and conclusive, when..« 71 

State Prison: 

Person confined In, for Jail breaking is entitled to good time, when ^.* 62 

State Public School : 

Expenses of Superintendents of the Poor conducting children, how paid 105 

State Veterinary Board : 

Cannot refuse license to applicant, when 84 

Persons entitled to registration when 82 

Superintendents of the Poor: 

Kxpeuues of iu couo acting children to State Public School, how paid 105 

Supervisors : 

Power of, to transact business at a special meeting other than that mentioned In 
call 119 

T • 

Tax Law: (See Assessment, Inheritance Tax Law, School Law). 

Assessors, authority of in certain cities, relative to enumeration and return of 
V Insane 56 

Average rate, how determined 86 

Banks, failure to specify particulars, when deducting amount owed to depositors, 
from credits will not deprive of offset 88 

Equalization, power of rests with Supervisors 76 

Personal Property, when situated in township other than that of owner's domi- 
cile , , , 91 

iiaiiroad Property: 

Average rate, upon what predicated 86 

Divisor, how determined 86 

Should be assessed at true cash value 86 

State Board of Assessors, determine divisor in determining rate 86 

Real Property: 

Not collectible by suit after tax sale v> 07 

Rolls : 

Authority of State Tax Commission ends with review of 76 

Authority of State Tav Commission does not extend to equalization* of 76 

State looks to property on failure to pay tax 118 

State not to determine who liable for assessment 118 

: • ! : • • • " 
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Township : 

Allen entitled to yote in, when '..« 40 

Flealth Board of, not to he adTicwd by Prosecnting Attorney, when 118 



U. 

United States: 

Power of execntive to release certain lands to, under Joint Resolution No. 10 
' of 1899 > 



72 



V. 

Vacancy : 

Person appointed to fill, and then elected to office for fnll term not entitled 
to re-election 106 

Veterinary Surgeon : 

When entitled to registration with State Veterinary Board , 82 

Village : 

Election held in Wolrerine, under act passed by Legislature in 1903,wa8 regular 128 
Wolverine is a regularly incorporated 128 

Village Treasurer: 

Person sppointed to All office of, and then elected to s full term is not entitled 
to a re-election ^ 106 

Voting Machines : 

When anti-fusion law does not apply , Ill 

Section 9 of Act 38 of 1897 not consistent with Section 3 of Act 76 of 1895 111 
use of, effect upon secrecy of ballot , 111 



W. 



Ward: 



When an alien entitled to vote in. 



40 



X. 



X Bay Machine: 

Use of by Osteopaths^ not prohibited. 



